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A Word to the Next Hitler 


THE UNITED NATIONS ORGANIZATION, now just getting started, offers the world 
the hope that wars of aggression will be forever banished. The desire of human 
beings to rule their fellow-men, however, is ageless, and humanity will be for- 
tunate indeed if no Alexander, Napoleon or Genghis Khan with dreams of world 
empire appears in the future. When that man, whoever, wherever and whenever 
he may be, lays his plans for world-wide dominion, he will do well to ponder 
two significant paragraphs in the current legal literature of America. 

The first is from Amos J. Peaselee’s new book, United Nations Government. 
Speaking of the Germans, he says: 


“If there ever was any doubt of their incapacity to govern other people, that 
doubt has been dispelled. You just can’t rule the world by shooting hostages, 
and by reliance upon punishment and fear.” 

The other is a statement by Judge Harvey M. Johnsen in his recent Kansas 
City address, quoting Sir Henry Maine in a passage too long to be repeated here, 
that when a new province was annexed to British India the first effect was 
usually a rush on the part of the people to litigate their disputes and differences 
in the newly-established British courts. 

Of all the empires that have waxed and waned throughout the long record of 
human history, two have been pre-eminent. They are the Roman and British 
empires. It is not a coincidence that the two greatest systems of law now in 
force were given to the world by those two nations, nor that the genius of each 
in the administration of justice has been universally recognized. Even today, 
the judicial system of Canada, that great and independent nation which is our 
northern neighbor, provides for appeals in certain instances to the Judicial 
Committee of the Privy Council in London. And do you remember the proud 
words of Festus in recounting his interview with those who sought the life of 
Paul: 

“To whom I answered, It is not the manner of the Romans to deliver any 


man to die before that he which is accused have the accusers face to face and 
have license to answer for himself concerning the crime laid against him.” 


Would-be emperors of all future ages, take note. 
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Annual Meeting to Be Held December 18 in Cincinnati 


The annual meeting of the American Judicature Society will be held at a 
luncheon on Tuesday noon, December 18, 1945, at the Hotel Gibson, Cincinnati, 


Ohio. 


With all restrictions on the holding of conventions lifted, the American 


Bar Association annual meeting, to be held December 17 to 19 in Cincinnati, 
promises to be well attended, and it should be possible for a large number of 
the Society’s members, attending the American Bar Association meeting, ‘to 
be present at the Society’s luncheon. Details of the program, which will include 
election of directors and officers, will be announced later. 





Law — the Science of Peace 
ROBERT N. WILKIN 


Most AMERICANS KNOW Now that it was a 
mistake not to enter the League of Nations. 
They know that a second World War had to be 
fought mainly because of our default. They 
know that both wars were necessary in order 
to preserve our way of life. And they know 
that our way of life depends on our system of 
law. But do they know whether they have 
got—or will get—what they fought for? 

The Pearl Harbor bombs shattered the hopes 
of smug isolationism. The atomic bombs shat- 
tered the hopes of selfish nationalism. Neither 
position nor power affords us security. Atomic 
energy is too generally understood to be kept 
secret and too powerful to be entrusted to con- 
flicting national sovereignties. In the contest 
between force and reason the very success of 
destructive force has proved our dependence 
on constructive reason. The airplane and atomic 
bomb have demonstrated what two thousand 
years of teaching had failed to establish—the 
unity of humanity. Our choice is now world 
organization or world chaos. And world organ- 
ization will be based on our conception of law 
or on the conception of law with which we 
were at war, that is, law as reason or law as 





The author is judge of the United States District 
Court for the Northern District of Ohio at Cleve- 
land. He has been a frequent contributor to the 
JourNAL, and has touched upon this subject in two 
previous articles: “A New Field of Service for the 
Judicature Society,” 27:36, August, 1943, and “The 
International Law of the Future,” 27:185, April, 1944. 
The latter was a review of a volume of postulates, 
——— and proposals on that subject worked out 
y a group of American and Canadian legal scholars 
under the direction of Judge Manley O. Hudson. 


force. 

The danger is that most people think that 
the question was settled at San Francisco. That 
Conference did not determine the issue. It 
merely opened the way for its determination. 
We did not gain our goal at San Francisco. We 
merely entered the field. Whether we attain 
our goal depends on the way we now play the 
game. Our goal is lawful order according to 
our conception of law. But the United Nations 
Charter is only a balance of power and a treaty 
for cooperation. Unless we see this we shall 
fail again as we failed after the former world 
war. Until we establish juridical order for the 
world we are in grave danger of world war 
three with its threat of utter destruction. 


The reason juridical order was not estab- 
lished at San Francisco is that the Russian del- 
egates were fearful of the capitalistic countries 
and the United States delegates were fearful 
of the United States Senate. The representa- 
tives of Soviet Russia thought that a system of 
law for the world would disparage their col- 
lective economy and favor the capitalistic econ- 
omy of other countries. (That is not neces- 





Judge Hudson has acknowledged that that work, and 
its sequel, A Design for General International Organ- 
ization, were greatly stimulated by Judge Wilkin’s first 
article. Since then the Dumbarton Oaks Proposals 
(based largely on International Law of the Future 
and Design ie General International Organization) 
have been published, and the United Nations Charter 
(based largely on the Proposals) has been ratified by 
the United States Senate. In this discussion Judge 


Wilkin brings his original suggestions to the crisis now 
before us. 
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sarily true, but they thought so.) And the 
representatives of the United States thought 
that their Senate would not ratify a charter 
that favored anything like a super-state or 
world government. British and Chinese dele- 
gates were ready to establish a system of world 
law with means for its enforcement, and the 
smaller nations would have supported such a 
plan, but the U. S. S. R. and the U. S. A. were 
unwilling to make the required adjustment in 
their notions of sovereignty. In the main- 
tenance of that fetish of sovereignty is the 
threat to the peace of the world. 

It is not necessary to belittle the accomplish- 
ments at San Francisco in order to understand 
the issue before us. We may frankly admit 
that the United Nations Charter is a glorious 
advance over the recommendations of Dum- 
barton Oaks. And the proposals from Dumbar- 
ton Oaks were a substantial improvement over 
the Covenant of the League of Nations. A 
comparison of the Charter with the Proposals 
shows that a surprising numbr of construc- 
tive additions were made at San Francisco. 
The delegates deserve great praise; they no 
doubt advanced as far as they dared at the 
time. 

But still the Charter does not establish con- 
stitutionalism or juridical order. It fails to 
create a system by which law for the world, 
binding on all states, can be declared, inter- 
preted, and enforced. In last analysis the ulti- 
mate power which it vests in the Security 
Council is arbitrary and based on force. The 
five great members assume permanent places 
on the Council and vital action depends on 
their concurring votes. If they fail to act 
unanimously and voluntarily the Council is 
powerless and the United Nations are impo- 
tent. The universality of law was sacrificed 
to the sovereignty of states. 

True, the members of the United Nations are 
pledged to maintain international peace and 
security. Their Charter adopts a preamble and 
states purposes and principles that embody 
the ideals of justice and social order. But it 
creates no agency for the automatic applica- 
tion of those principles. It is more like the 
peace treaties of old or our Articles of Confed- 
eration. It falls short of constitutionalism be- 
cause it fails to establish a supreme law to 
which it and its members are subject. It is 
based and balanced on “the sovereign equality 
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of all its members.” Peace based on nothing 
more than treaty obligations of independent 
sovereign nations is an impossibility. History 
proves it. 


The foundation of peace is justice, and justice 
is approximated only by establishing the law 
with a system for its impartial administration. 
Nations have found it so in their internal af- 
fairs; it is now imperative that they acknowl- 
edge it so in international affairs. An ephem- 
eral equilibrium of opposing interests, a ten- 
uous balance between competing powers, offer 
no security because the conditions of life are 
constantly changing. Treaties are broken be- 
cause the conditions on which they are based 
are not static. Peace founded on treaties has 
therefore never been permanent. Juridical or- 
der, however, affords security because it is 
based on the inherent and eternal principles 
of man’s nature as a rational and social being. 
The law has in it an element of change and an 
element of stability; while the expression of 
the law changes from time to time as man’s 
life changes, still constant are its aim and 
object, justice and the commonweal. 

These universal principles are receiving more 
practical recognition at the trials in Nuremberg 
than they received in San Francisco. The agree- 
ment of the four great nations for such trials 
is a significant advance in international juris- 
prudence. It declares that those individuals 
who plan and instigate wars of aggression may 
be convicted and punished as criminals. The 
cloak of national sovereignty is removed from 
such outrages against international society. 
The clear and forthright statements of Mr. 
Justice Jackson regarding the reasons for such 
trials have mustered the public opinion of the 
world to their support. The specious legalism 
of the old Law of States and Laws of War is 
brushed aside and the police power of the world 
is brought to bear against, not nations, but 
nationals, the persons responsible for the af- 
front to the world’s sense of justice and the 
violation of its commonweal. 


But the enforcement of such universal law 
must not be left dependent on such courts and 
procedures as are improvised ex post facto. The 
law applicable to international or world affairs 
should be formulated in some detail in advance, 
and permanent courts and procedures estab- 
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lished for its interpretation and application 
according to the accepted practice of civilized 
nations. Furthermore it should be made avail- 
able to civil as well as criminal affairs. In this 
age of radio-activity and nuclear energy, pros- 
perity like peace has a world base. World trade 
is an established fact, and a prompt settle- 
ment of disputes is an economic necessity. 
Persons and corporations engaged in world 
trade should have direct access to world courts; 
they should not be shunted through all the in- 
ternational] processes of Victorian diplomacy. 

The organization created at San Francisco 
should move promptly to sustain and make per- 
manent the precedent established at Nurem- 
berg. The first thing on the agenda of the 
United Nations should be juridical order for 
the world, fully implemented. No effort should 
be spared nor attention diverted until that is 
realized. The world is in danger of disaster 
as long as it depends on anything else. Public 
opinion should be alert and insistent until peace 
is made secure by the only means known to 
man. 

The details of structure and division of au- 
thority need not be discussed here. But, as 
Mr. Justice Roberts pointed out in his lucid 
and logical address to the American Society of 
International Law on May 1, 1943, it is obvious 
that a world organization must have a repre- 
sentative assembly to implement its delegated 
powers, an executive to administer the laws so 
that an independent police can effectuate the 
purpose of the organization, and a judiciary 
to settle by process of law the disputes between 
citizens and the world organization, between 
citizens and nations, and between nations. As 
Justice Roberts said: “These three instrumen- 
talities are essential if we are to avoid the 
weakness and inefficiencies of all prior forms of 
international cooperation.” 


Such a world organization should not be 
thought uf as a superstate dominating the 
nation states and usurping their functions. It 
would not interfere with the sovereignty of 
nation-states in the field where they have had 
sovereignty. They would still be supreme within 
their national boundaries. Such a world organ- 
ization would merely implement the sovereignty 
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of law in the international field where hereto- 
fore there has been anarchy. Such an organiza- 
tion would give to the world what the founders 
of our country established here, a government 
not of men but of law. In last analysis true 
sovereignty is always in the law—that law 
which is identified with the will of God as re- 
flected in man’s reason and conscience and 
which is uniform in its operation. The source 
of such law is reason; the test of such law is 
experience; its object is the commonweal; its 
ideal is justice. 

Man’s ideal of justice is of course never 
fully attained; but it is reasonably satisfied by 
an independent and impartial administration 
of such law. The Great American Experiment, 
indeed the whole history of Roman and Anglo- 
Saxon jurisprudence, prove this. Just as men 
trained in nuclear science will be needed to 
direct our progress in the use of atomic energy, 
so men trained in jural science will be needed 
to direct our progress toward peace. Under 
proper conditions of detachment and security 
men can be trusted to administer the law faith- 
fully. Juridical order provides those condi- 
tions, and it will supply such men. 

Juridical order can not be established by the 
small and weak nations. If man’s dream of 
peace is ever to be attained the nations in su- 
preme power must perform an act of supreme 
faith: they must voluntarily subject their 
power to the rule of law, they must substitute 
legal force for arbitrary force. As long as evil 
men are abroad some force must be exercised 
to bring them into subjection to law. But the 
use of physical force, if war is to be avoided, 
must be restricted to those who act in the name 
of the law for the benefit of all. The leading 
editorial in the New York Times of September 
30, 1945, entitled “The Post-War Crisis” closes 
with these words: 

“To win the battle for peace at home and 
abroad the best and most unselfish thought of 
which humanity is capable must be mobilized. 
Humanity today stands where Britain stood 
after Dunkerque, America after Pear] Harbor.” 

The day is at hand. America is in a position 
of unprecedented influence. Lawyers must sup- 
ply the leadership if that influence is to be 
made effective for peace. The only substitute 
for the science of war is the science of law. 
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The Model Probate Code—An Achievement in 
Cooperative Research 
LEwis M. SIMEs 


“Complete uniformity in probate legislation is neither attainable nor particu- 
larly desirable. But it is important to provide the legislator with a guide in the 
form of well drawn legislation which expresses the best ideas current in this 
area of the law. Such is the primary object of the Model Code.” 


THE COMMITTEE OF THE Section of Real Prop- 
erty, Probate and Trust Law of the American 
Bar Association, which has been cooperating 
with the research staff of the University of 
Michigan Law School in the preparation of a 
Model Probate Code, announces the completion 
of its task. Its report, consisting of a Model 
Probate Code of 260 sections, with introduc- 
tion and comments, will soon be available in 
printed form. It would seem appropriate, in 
connection with this announcement, to sum- 
marize the events leading to the completion of 
this legislation and to point out its significant 
characteristics. 

The story of the Model Probate Code begins 
with a series of three articles on probate 
court organization and procedure by Professor 
Thomas E. Atkinson, which were published in 
the JouRNAL of the American Judicature 
Society.1 These were both scholarly and proph- 
etic. They pointed out the chief defects in 
contemporary legislation on probate procedure 
and suggested the lines along which a remedy 
might be attained. The third of these articles, 
entitled ““‘Wanted—A Model Probate Code” ap- 
peared in the issue for February, 1940. Therein 
the author advocated the preparation of a 
model probate code, not for the purpose of se- 
curing uniformity, but in order to provide a 
guide to legislators in those jurisdictions where 
reforms are sought. He discussed the various 
organizations which might undertake such a 
piece of legislation, mentioning specifically in 
that connection the Probate Division of the 
Section of Real Property, Probate and Trust 
Law of the American Bar Association. 





The author is a member of the faculty of the Uni- 
versity of Michigan law school. His relation to the 
Model Probate Code is stated in the text. 

1. “Organization of Probate Courts and Qualifica- 
tions of Probate Judges,” 23 J. Am. Jud. Soc. 93 
(1939); “Old Principles and New Ideas Concerning 
Probate Court Procedure,” 23 J. Am. Jud. Soc. 137 


At the meeting of the American Bar Associa- 
tion at Philadelphia in September, 1940, Judge 
Fred T. Hanson, in his report as Director of 
the Division of Probate Law,? began with a 
reference to Professor Atkinson’s article, and 
recommended that “work on a model probate 
code be adopted as a part of the regular pro- 
gram of the Probate Law Division.” In the 
proceedings of the Probate Law Division for 
September 10, 1940, it is stated that “a gen- 
eral discussion took place on ‘Proposal for 
Model Probate Code,’ which was led by R. G. 
Patton.”* As a result of this discussion, Mr. 
Patton was appointed chairman of a committee 
to initiate the preparation of a model probate 
code. With him were associated four other 
members, including Professor Atkinson. A 
plan was inaugurated whereby advisory com- 
mitteemen were to be appointed in each state, 
who would advise as to the probate laws of that 
state. Considerable progress was made by way 
of determining the content of the proposed 
model code and working out an outline of its 
subdivisions. 

On the completion of this preliminary work, 
it became apparent that more assistance was 
needed to carry on the research incident to the 
actual drafting of the code. Accordingly, in 
the fall of 1948 an arrangement was worked 
out whereby the necessary research would be 
carried on by members of the staff of the Uni- 
versity of Michigan Law School and the code 
would be drafted by the Committee of the 
Probate Division in cooperation with the Law 
School. At about that time I became a member 
of the committee of the Probate Division and 





(1939); “Wanted—A Model Probate Code,” 23 J. 
Am. Jud. Soc. 183 (1940). 

2. Proceedings of the Section of Real Property, 
Probate and Trust Law (1940), p. 85. 

3. Proceedings of the Section of Real Property, 
Probate and Trust Law (1940), p. 17. 
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the task of supervising the research and draft- 
ing at the University of Michigan Law School 
was assigned to me. A subcommittee on draft- 
ing, consisting of Mr. Patton, Professor Atkin- 
son, and myself, was set up, to which was 
subsequently added Mr. Paul E. Basye, now 
of the San Francisco bar. For about a year I 
was assisted by Mr. Basye, who was then a 
member of the Law School Research Staff; 
and, from the beginning of my work on the 
Code until its completion, by Miss Elizabeth 
Durfee, also of the Law School Research Staff. 
In addition, Professor Atkinson, as visiting re- 
search professor at the University of Michigan 
in the summer of 1945, devoted his entire time 
to the completion of the code. Besides those 
already mentioned, the Committee on Model 
Probate Code of the Probate Division includes 
the following: Mr. Edgar M. Bowker, of White- 
field, New Hampshire, Mrs. Eleanor S. Burr, 
of Boston, Massachusetts, Mr. William H. 
Faust, of Indianapolis, Indiana, Mr. Hubert D. 
Henry, of Denver, Colorado, and Miss Mary 
F. Lathrop, of Denver, Colorado. 

Before proceeding to describe in some detail 
the important characteristics of the Model 
Code, two things should be pointed out. First, 
it is a well to draw from, not an instrument 
of regimentation. Complete uniformity in pro- 
bate legislation is neither attainable nor par- 
ticularly desirable. But it is important to pro- 
vide the legislator with a guide in the form of 
well drawn legislation which expresses the best 
ideas current in this area of the law. Such is 
the primary objective of the Model Code. In 
keeping with this idea, alternative sections are 
offered in comment where it was felt that one 
solution of the problem might be preferred in 
some states and that another would be more 
desirable in others. Second, on any subject on 
which the National Conference of Commis- 
sioners on Uniform State Laws had promul- 
gated uniform or model acts these were incor- 
porated. 

The Model Code consists of five parts, as 
follows: Part I, General Provisions; Part II, 
Intestate Succession and Wills; Part III, Ad- 
ministration of Decedents’ Estates; Part IV, 
Guardianship; and Part V, Ancillary Adminis- 
tration. 


GENERAL PROVISIONS 


The idea is basic to the entire Code, and is 
specifically expressed in Part I, that the pro- 
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bate court should be the same as or coordinate 
with the trial court of general jurisdiction and 
that the judge should have the same quailifica- 
tions as judges of the trial court. The text of 
the Code gives probate jurisdiction to the trial 
court of general jurisdiction; but in comment 
alternative provisions are presented whereby, 
in lieu thereof, a coordinate probate court may 
be set up. The whole history of probate courts 
in America shows a constant enlargement of 
their jurisdiction and a progressive trend away 
from the old idea that the probate court is an 
inferior court. With the intricate problems of 
will construction and land titles which may con- 
front the probate court, and with the estates 
worth many millions, which it must supervise, 
it is clear that as broad a jurisdiction and as 
able a judge is needed for the probate court 
as for the trial court of general jurisdiction. 
Although the provisions of the Model Code lay 
down a requirement of legal training and ex- 
perience for the judge in probate matters, this 
is not designed to disqualify judges without 
technical legal training who have already 
served on the probate bench. The comment to 
the Code proposes a provision to the effect that 
previous experience as a probate judge is to 
be regarded as a substitute for admission to 
the bar. 

Another important feature of Part I is the 
provision for appeals. In keeping with the idea 
that probate jurisdiction is coordinate with 
that of the trial court of general jurisdiction 
and not like that of the justice of the peace, an 
appeal from an order or decree in probate is 
a true appeal, and does not involve a trial 
de novo. Of course, appellate provisions must 
be fitted into the existing judicial structure in 
any state, but the principle laid down is that 
appeals are taken to the same court which 
hears appeals from the trial court of general 
jurisdiction. Specific provisions in the section 
on appeals are designed to reduce the number 
of appeals in a case involving the administra- 
tion of a decedent’s estate. Since most orders 
are appealable, numerous appeals may lie at 
different stages of the proceeding. This diffi- 
culty cannot be wholly eliminated. But the 
Model Code provides that an appeal from any 
order other than an order admitting or denying 
the probate of a will or appointing or refusing 
to appoint a personal representative may be 
heard with the hearing on an appeal from the 
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decree of final distribution. If taken advan- 
tage of, this provision should substantially re- 
duce the number of appeals. 


INTESTATE SUCCESSION AND WILLS 


Part II on Intestate Succession and Wills 
begins with provisions for descent and distribu- 
tion. Realty passes to the same persons and 
in the same shares as personalty on the death 
of the owner intestate. The surviving spouse 
is an heir quite as fully as a child or brother. 
The Model Execution of Wills Act, as drawn 
by the National Conference of Commissioners 
on Uniform State Laws, makes up sections 45 
to 50, inclusive. Pretermitted children take 
only if born or adopted after the will is made 
or if believed to be dead when the will is made. 
Neither marriage nor marriage and birth of 
issue revoke a will; the provisions for a sur- 
viving spouse to elect against a will and for 
pretermitted heirs are deemed adequate to 
provide for spouses and afterborn children. 
The only circumstance which can revoke a will 
is divorce. A lapse statute makes clear the 
solution of the problem arising where a poten- 
tial member of a class dies before the testator. 

Dower and curtesy are abolished; but a sur- 
viving spouse will always take at least half of 
the net estate as heir of an intestate, and there 
are generous provisions for a family allowance 
and for an exemption to the surviving spouse. 
The plan set out in the Code for an election 
by the surviving spouse to take against the will 
follows traditional lines. The spouse may take 
against the will the full intestate share up to 
$5,000 in value, and above that amount one- 
half of the intestate share. Even though the 
surviving spouse elects to take under the will, 
he or she still takes as heir any property un- 
disposed of by the will. In addition to the pro- 
visions of the Code itself as to election by a 
surviving spouse, alternate legislation is set out 
in the comment, which in general follows the 
lines of existing New York statutes on this 
subject. That is to say, in larger estates, for 
the purpose of determining whether the sur- 
viving spouse has received his or her share, 
property given in trust with the surviving 





‘In theory, the provisions of the alternative sec- 
tion do give the surviving spouse an election. If the 
estate is $20,000 in value or less, the surviving spouse 
may elect to take half absolutely. If the estate ex- 
ceeds $20,000 in value, the survjving spouse may still 
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spouse as life beneficiary is valued at the value 
of the corpus and not of the income. Thus, for 
all practical purposes, under the alternative 
section, in a large estate the spouse has no elec- 
tion, if the testator gives him or her a life 
income in a trust made up of at least one-half 
of the value of the estate.* 


ADMINISTRATION OF DECEDENTS’ ESTATES 


In a sense Part III on Administration of De- 
cedents’ Estates is the heart of the Code. A 
draft of this subdivision was first prepared and 
other parts were built around it. Indeed, the 
Committee proceeded on the assumption that 
the most important part of its task was to pro- 
vide an adequate and up-to-date procedure for 
administration of the estates of decedents. At 
the outset a choice was necessary between the 
rule existing in a very considerable number of 
states that an executor or a general adminis- 
trator cannot be appointed without notice to 
interested parties and the rule existing in a 
slightly smaller number of states and also in 
England to the effect that the personal repre- 
sentative may be appointed without notice. For 
the former rule, it may be said that without 
preliminary notice unscrupulous persons may 
secure an appointment before those most inter- 
ested have an opportunity of objecting; for the 
latter rule—that some one should be in charge 
of the estate as soon as the decedent dies, and 
that the expensive and cumbrous machinery 
involved in a special administratorship should 
be avoided if possible. The committee decided 
in favor of permitting the appointment of a 
general personal representative without notice. 
However, this position was safeguarded by the 
following additional provisions: the court may 
always, in its discretion, require notice; if an 
interested party has previously filed a request 
for notice, then, unless the court otherwise 
orders, he must receive it; and, in all cases, as 
soon as the personal representative is appointed 
without notice, interested parties are to receive 
notice that the appointment has been made and 
are given an opportunity to contest the action 
of the court. 

While in civil and criminal procedure it is 





elect to take 10,000 and no more. But if he does not 
do so, then he is entitled only to the income for life 
in a trust of half the net estate; and if the will 
has given him this and the net estate is worth con- 
siderably more than $20,000, he will almost inevitabl 
feel compelled to take the interest offered in the will. 
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commonly assumed that one trial of the issues 
and one appeal is quite enough, yet in the mat- 
ter of will contests in many states the rule is 
otherwise. Litigants are permitted to try the 
same issue of will or no will twice or even three 
times. Of course, if a will is admitted to pro- 
bate without notice, it is only fair that persons 
who had no notice of the hearing should there- 
after be able to contest. But procedure in many 
states permits will contests both before and 
after probate even where the first hearing was 
initiated with notice. The Model Code provides 
that if probate is without notice, interested 
parties have four months after the first pub- 
lished notice of the appointment of the per- 
sonal representative within which to contest. 
But if notice precedes the probate, contest must 
also precede it. To these rules there is one 
exception: if the basis of contest is an after- 
discovered will, the contest must be filed before 
the decree of final distribution. 

In this connection a survey of the more im- 
portant time limitations for various steps in 
the administration may be noted, since it dem- 
onstrates the rapidity with which an estate 
will normally be administered. Notice of the 
appointment of the personal representative 
would be by publication once in each week for 
three weeks. Notice to creditors which starts 
the non-claim statute running is a part of the 
same notice, thus saving expense as well as 
time. Inventory and appraisal are to be filed 
within two months after the appointment of 
the personal representative. The non-claim 
period is four months. Election by a surviving 
spouse must take place within one month after 
the expiration of the non-claim period. Bar- 
ring exceptional circumstances, the estate is to 
be closed nine months after the filing of the 
petition for the appointment of the personal 
representative. It will thus be seen that, nor- 
mally, an estate should be closed a little more 
than nine months after the decedent dies. 

Included in the ample probate jurisdiction 
given by the Model Code is the jurisdiction 
over the land of a decedent. The personal rep- 
resentative takes charge of land of the decedent 
“(other than the homestead) just as if it were 
personalty. It is liable to be sold for the de- 
cedent’s debts equally with his personalty. And, 
in general, in so far as the nature of the sub- 
ject matter permits, interests of the decedent 
in land are treated in the same manner as his 
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interests in chattels. 

In many states, the matter of payment of 
contingent claims against the decedent is a per- 
ennial source of confusion. The Model Code 
takes care of such claims as follows: contingent 
claims must be filed within the non-claim period 
or else they are barred; if so filed, three alter- 
native methods of payment are provided: (1) 
the creditor and personal representative may 
by agreement, compromise, or arbitration, de- 
termine a value which, if approved by the 
court, is paid at once; (2) the court may order 
the personal representative to retain sufficient 
funds in his hands to pay the claim when it be- 
comes absolute; or (3) distribution may be 
made to the distributees as if there were no 
such claim and the distributees are then liable 
to the extent of assets received, if the claim 
later becomes absolute. It will be seen that, 
by these provisions, an estate can be finally set- 
tled without waiting for contingent claims to 
become absolute; and unknown contingent 
claims will not be asserted against distributees 
at a remote future period. 

Under the Model Code the decree of final dis- 
tribution, rather than the will, is the im- 
portant muniment of title in determining own- 
ership of the decedent’s estate. Since, as ex- 
pressly stated by the Code, the proceedings to 
administer the estate are in rem, the decree of 
final distribution is binding and conclusive on 
persons generally. It determines finally, sub- 
ject to the right of appeal and the right to re- 
open the decree, who are the successors in in- 
terest of the decedent. Thus, in most cases, 
questions of title will be determined then and 
there, and the spectacle of litigation concerning 
the construction of a will, decades or even a 
century after the death of a testator, is almost 
certain to be avoided. 

Under English law, still followed in some 
jurisdictions, there was no statute of limita- 
tions on the right to have a will admitted to 
probate or to have the estate of a decedent ad- 
ministered. But it would seem that if statutes 
of repose are useful elsewhere, they are also 
valuable in these situations; and indeed, mod- 
ern legislation shows an increasing tendency to 
limit the time for probate and for administra- 
tion. The Model Code provides that at the end 
of five years after the death of the decedent, 
no petition for the probate of a will or for the 
administration of the estate can be filed. It is 
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also provided that creditors’ claims against the 
estate of a decedent are barred on the expira- 
tion of five years from the time of his death if 
no administration is commenced. The question 
then arises: if there is no probate or admin- 
istration within the five year period, where is 
title to the estate and how is this determined? 
The effect of the Model Code is to place title 
in those persons who take under the law of in- 
testate succession. This succession is judicially 
determinable after the five year period in a pro- 
ceeding for the determination of heirship, 
specially provided for in the Code. It may be 
pointed out that the five year limit on the pro- 
bate of a will would not preclude proof of its 
existence in an action of tort for fraudulently 
concealing it. 

No discussion of Part III of the Model Code 
would be adequate without some reference to 
provisions for dispensing with administration. 
There are three of these. The first applies in 
a case where the estate does not exceed $1,000 
in value and no judicial proceeding is desired. 
If thirty days after the death of the decedent 
no petition for probate or administration has 
been filed, a distributee is enabled to collect 
debts owed to the estate or to receive property 
belonging to the estate without administration 
on following the procedure set out. The second 
provision calls for a judicial determination that 
no administration is necessary and applies to 
estates which do not exceed $2,500 in value 
where there is a surviving spouse or minor 
children and the entire estate can be assigned 
as a family allowance. Obviously, since in this 
case, there is no estate which creditors can 
reach, no notice to creditors or related steps in 
administration are necessary. The third pro- 
vision calls for a summary administration 
where the estate is only sufficient to pay pre- 
ferred claims, and general creditors cannot 
share in the distribution. It is believed that, 
in these three situations, even the simplified 
procedure set out for decedents’ estates gen- 
erally, is unnecessary; and that to dispense 
with administration as provided in the Code 
will further reduce expense and expedite the 
distribution of estates. 


GUARDIANSHIP 


In preparing Part IV on Guardianship much 
more pioneer work was necessary than in draft- 
ing the statutes on decedents’ estates. Indeed, 
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whether we speak of scholarly research or 
legislative enactment, guardianship is one of 
the most neglected fields of law. Not infre- 
quently one may find probate codes with well 
drawn and detailed provisions on decedents’ 
estates, which contain but a few incomplete 
provisions on the law of guardianship. At the 
outset the drafting committee was faced with 
the problem of determining the form of the 
guardianship material in relation to that deal- 
ing with decedents’ estate. Should we insert a 
part on fiduciaries in general, which would ap- 
ply equally to guardianship and to decedents’ 
estates? Should we draft entirely independent 
subdivisions on these respective subjects? Or 
should we take an intermediate position, and 
draw a part on guardianship which should 
rely on the analogy of the decedents’ estate 
law for many important details? In the main 
the Probate Code follows the third alternative. 
It is true, Parts I and V of the Code deal with 
guardianship as well as with decedents’ estates. 
But it was felt that to attempt to have general 
sections on fiduciaries, dealing wih bonds, 
claims, distribution, and other such matters, 
would make it difficult to express the rules with 
both precision and detail. On the other hand, 
it is recognized that, in many situations, the 
problems are dealt with in precisely the same 
way in the law of guardianship as in the law 
of decedents’ estates. But the guardianship 
subdivision does not stop with a general state- 
ment that the law of decedents’ estates should 
be followed so far as may be. It refers to 
particular sections in Part III which are to be 
applicable fully or which are to be applicable 
except as otherwise specifically provided. On 
the other hand, at some points it was felt that 
the analogy of trust law and not of the law of 
decedents’ estates furnished the proper solu- 
tion of the problem; and this is specifically in- 
dicated in the language of the Code. 

Another question involving the structure of 
the entire part on guardianship was: How far 
should the Model Code go in dealing with mat- 
ters of purely sociological import having little 
or nothing to do with the law of property? It 
was recognized that this is primarily a prop- 
erty code. Nevertheless, any statement of the 
law of guardianship would be inadequate with- 
out a recognition of some of these matters. The 
Code does not deal with juvenile deliquency, 
nor with the commitment and release of incom- 
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petents. But it does clearly distinguish guard- 
ianship of the estate from guardianship of the 
person, and it deals with the latter as well as 
the former. Moreover, it specifically provides 
that the state welfare department may petition 
the court for the appointment or removal of 
any guardian, may appear as a party in any 
hearing involving a guardianship and may at 
any time investigate and report to the court 
concerning the care and custody of a ward and 
the fitness and conduct of his guardian, and 
shall make such a report when so ordered by 
the court. 

The part of the Code devoted to guardianship 
consists of two subdivisions. The first of these 
covers general provisions on the subject; the 
second consists of the Uniform Veterans Guar- 
dianship Act. While in the main an effort was 
made to apply the same rule to a non-veteran’s 
guardianship as to that of a veteran, that prin- 
ciple was subject to important limitations. 
First, the Uniform Veterans Guardianship Act 
does not purport to be complete, but relies on 
an existing guardianship law to which it is as- 
sumed to be a supplement. Furthermore, the 
securing of appointments as guardian of vet- 
erans may well become a racket, and definite 
provisions should be and are inserted in the 
Veterans Act to prevent that; but such a racket 
is most unlikely to arise in the case of other 
guardianships, and fewer safeguards are neces- 
sary. 

In some states there are separate provisions 
for the guardianship of infants and of persons 
of unsound mind; in others still further subdi- 
visions are made, some dealing with guardian- 
ships of habitual drunkards or drug addicts, 
and still others with guardianships of spend- 
thrifts. While an occasional differentiation is 
necessary, it is believed that much confusion 
and unnecessary repetition is avoided by mak- 
ing one set of provisions dealing with incom- 
petent persons, included in which are pro- 
visions for all of these classes. An incompetent 
is defined by the Code as any person who is 
“(1) under the age of majority; or (2) in- 
capable by reason of insanity, mental illness, 
imbecility, idiocy, senility, habitual drunken- 
ness, excessive use of drugs, or other incapac- 
ity, of either managing his property or caring 
for himself or both.” 

Under the Model Code, guardianships (other 
than guardianships ad litem) are statutory, 
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and chancery and common law guardianships do 
not exist. Thus a general guardianship can 
arise only under the provisions of the Code. 
This does not, however, eliminate common law 
rules as to the custody of minors, which are 
entirely distinct from the law of guardian- 
ship. 

One of the most important subjects which 
Part IV of the Code seeks to clarify is that of 
claims. Claims against the guardian or the 
ward do not have to be filed and there is no 
non-claim statute such as exists in the pro- 
visions for decedents’ estates. But one having 
a claim of any nature against the ward or the 
guardian as such may procure its allowance by 
filing the claim with the court. All actions for 
the purpose of benefiting or charging the estate 
are brought in the name of the guardian as 
such; but the bringing of the action by or 
against the ward is not ground for dismissal. 
These provisions, however, do not repeal the 
common-law personal liability of the guardian 
for contracts which he has made on behalf of 
the estate under guardianship. 

Other features of Part IV which may be 
mentioned are provisions requiring adequate 
notice of proceedings to the incompetent and 
other interested parties; authorizing the ap- 
proval by the court of expenditures in advance; 
permitting the institution having the super- 
vision of the ward to act as his guardian; pro- 
viding for the dispensing with a guardianship 
of the estate in certain cases where the estate 
is valued at not over $500; and providing for 
the administration of the estate of a deceased 
ward by his guardian. 


ANCILLARY ADMINISTRATION 


Part V on Ancillary Administration consists 
entirely of legislation prepared or to be pre- 
pared by the National Conference on Uniform 
State Laws. The recently promulgated Uni- 
form Powers of Foreign Representatives Act 
appears as sections 256 to 260. In an intro- 
ductory note, it is pointed out that the Uniform 
Ancillary Administration of Estates Act, and 
the Uniform Wills Act, Foreign Probated, 
should be incorporated to follow these sections 
when these Uniform Acts are promulgated by 
the National Conference of Commissioners, 
thus making a fairly complete set of provisions 
on ancillary administration. 

From this brief survey, it should be apparent 
that the Model Code is not so much a collection 
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of legislative innovations as a synthesis of the 
best in modern probate law. Yet it has not 
merely followed the trend of probate reform; 
in some instances the Code anticipates it. And 
where existing legislation has definitely failed 
and the remedy is apparent, the Model Code 
has not hesitated to break new paths. While 
the writer would not be so bold as to say that 
the Code as drafted is entirely free from im- 
perfections or that every state should adopt 
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it in toto, yet for those jurisdictions whose pro- 
bate courts still suffer from the “lame jurisdic- 
tion” of early English ecclesiastical tribunals, 
and are not far removed from the category of 
the justice court, the Model Code offers a 
speedier, less expensive and fairer machinery 
for the administration of decedents’ estates, a 
more efficient management for estates under 
guardianship and a more complete protection 
for the persons and estates of wards. 





This Thing Called Judicial Administration 


HARVEY M. JOHNSEN 


“There are institutions in the history of the human race that exist because 
experience has demonstrated their universal need and has given them an uncon- 
scious acceptance, and these institutions no one will ever wholly be able to 
destroy among a free people. The church with its tender fellowship with God 
is one, and the courts with their impartial administration of justice are another. 
The tyranny of a despot may deprive a people of either or both for a time, but 
no enlightened people—be it Christian or heathen—which has it in its power 
to establish them, is likely long to be without them.” 


I HAVE TAKEN for my subject “This Thing 
Called Judicial Administration.” I shall speak 
with neither novelty nor profoundness, nor 
even, I hope, with that quality which is so oft 
made a substitute for them—length. 

I have said that I shall speak nothing new. 
Indeed, were I to choose a text for my remarks 
—and those of you whose Sabbath mornings 
are not wholly lived on fairways and greens 
will understand the difference between a text 
and a subject—I should take Acts 4: 20, “For 
we cannot but speak the things which we have 
seen and heard.” 

The first step in purposive discourse is usu- 
ally definition. With a group of lawyers, it 
should hardly be necessary to pause to define 
the term “judicial administration”. Were I to 
ask you to give me a loose equivalent for the 
term, you would perhaps answer, “the work- 
ing of the courts”. The more cautious and 
expansive legal minds among you—and every 
bar, of course, has some cautious and expan- 
sive minds—would probably insist that “judi- 
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cial administration is the system of adminis- 
tering justice through the processes and by the 
standards of a judicia)] tribunal”. 

I think it is fair to say that at no time in 
American legal history has the implication of 
the term “judicial administration”, in all its 
elements of strength and weakness, perhaps 
been brought into sharper focus than in our 
day. The “court-packing” fight of a few years 
ago, with its discussions of the faults and 
virtues of our court system, is still of fresh 
memory. Even more perhaps, in causing the 
picture to be brought into relief, has been the 
unprecedented growth of the administrative 
agency or tribunal. In all the sharp contro- 
versy, however, which has been raging between 
the ardent champions of the administrative 
process and the traditional defenders of the 
judicial process, it has always struck me as 
a significant fact that the champions of the 
administrative cause, in their attacks upon the 
courts, have either not attempted, or have been 
unable, to assimilate into their cause the 





Association of Kansas City, May 23, 1945, and is 
reprinted by permission from the Journal of the 
Missouri Bar, Vol. 1, No. 5, May, 1945. 





78 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


fundamental expression “the administration of 
justice”. Somehow or other, it is the “adminis- 
tration of law’, and not the “administration 
of justice” that the public mind has permitted 
them to inscribe upon their banner. The con- 
cept of the administration of justice still is 
engraved on the public mind, I believe, as be- 
longing only to the courts, and I entertain 
no great fear but that it is there likely to 
remain. I shall touch upon some of the rea- 
sons a littlé later in my discussion. 


Do WE STILL HAVE “TRIAL By BATTLE?” 


We must not, however, be so blind or com- 
placent as to interpret all of this to mean that 
there exists no just basis for any criticism of 
our system of administering justice, or as to 
lead ourselves to believe that the public thinks 
that we have been fully alert to its weaknesses 
or its needs for readaptation. Much of what 
has been said by the protagonists of the ad- 
ministrative process requires heed. Some of it, 
of course, is mere prejudiced enthusiasm of 
ardent advocacy, and is entitled to be treated 
as such. I was reading the other day, for 
example, in a current law journal one of the 
most recent expressions by a prominent law 
professor. This is what he said: 


“The Anglo-American judicial process is a 
primitive form of forensic contest based upon 
narrow issues of fact which grew up in a 
simple rural society more as an emotional 
release to prevent public violence than as a 
just way of settling disputes . . . this elemental 
variation of the trial by battle has come down 
into our complicated mechanized and over- 
populated metropolitan society practically un- 
changed in its structure and wholly inadequate 
to deal with the problems of justice even in 
the area properly ascribed to judicial activity. 

Anyone who has followed the recent Chaplin 
case cannot help but be cognizant of the dis- 
gusting failure of the judicial process to decide 
the simple scientific problem of paternity which 
any doctor or high-school student even could 
have solved by scientific techniques unknown 
to court procedure. It is high time that the 
legal profession discover that the judicial 
process with which they are so enamored is 
not only unfitted for many other government 
activities but as a matter of fact is far behind 
the times in its own field and is badly in need 
of -revision to meet the advancement of 
science.” 


I should be among the first to acknowledge 
to the author of the article that our procedural 
rules and codes unquestionably require peri- 
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odic examination and revision, and that the 
legal profession and the courts are generally 
slow and conservative in dealing with the 
problem. We are somehow reluctant to make 
departures from that with which we have 
acquired familiarity and experience. We allow 
ourselves to forget that procedure primarily is 
a vehicle for reaching the substance of a con- 
troversy and disposing of it on its merits, and 
that, unless we are watchful, it is likely to 
coagulate and finally to convert itself in effect 
into an end instead of a means. Thus, the 
writs and forms of the English common law, 
which originally were intended to facilitate, 
were permitted so to solidify themselves that 
they became a dam instead of a channel, an 
instrument which served to stop a litigant from 
getting into court rather than one which 
helped him through court. 

But for any one to assert that there has 
been no recent progress in the field of pro- 
cedural revision, or that the bar and the courts 
have no will to make any, is simply to blind 
one’s eyes to the current course of professional 
activity. The Federal Rules of Civil Procedure, 
the newly promulgated Federal Rules of 
Criminal Procedure, the corresponding pro- 
cedural revision already made in many of the 
states, including your own State of Missouri, 
and the general study of the question by the 
bar in almost every other state of the country, 
bear sufficient witness, I think, to the fact that 
no present impasse exists, and that the task 
is well under way. 

In this connection, however, we must not 
neglect to remind ourselves that simply be- 
cause we have made a recent revision, as you 
have done in Missouri, we cannot afford to 
settle back into the frame of mind of thinking 
that the task has now been completed for our 
own and the next generation. May I repeat, 
that procedure is primarily machinery, and, 
like all machinery, it requires periodic inspec- 
tion and overhauling. It cannot safely be al- 
lowed to become corroded and crystallized, but 
it must be kept vital and flexible and polished, 
so that it will be readily adaptable in the hands 
of a trial court to any reasonable situation 
that may arise. It will not be performing its 
proper function, unless it is capable of serving 
as a means of helping litigation through the 
courts on its merits, where merit reasonably 

















Octoser, 1945] 


appears to exist, and not as an instrument for 
thwarting or blocking its passage. 


A SUGGESTION TO LAWYERS 


And in this connection, may I take the 
liberty of making this unorthodox suggestion 
to you? Don’t try to carry procedural points 
under your new code into your appeals from 
the trial court, for the satisfaction of getting 
a definitive construction of some rule or pro- 
cedural statute, where the question is not of 
substantive importance. Any construction of 
a procedural rule or statute by an appellate 
court instinctively tends to be treated by a 
trial court as setting dogmatic limits or tech- 
nical boundaries, the place beyond which it is 
impossible in any future action to go. Once 
the limits commence thus to be set, the process 
of crystallization inevitably gets under way. 
Unless the rule or statute clearly imposes a 
substantive limitation, the legal system will 
profit in the long run if you treat it as being 
intended to facilitate and further the move- 
ment of proper litigation and not to checkmate 
or impede, and if you do not undertake to make 
some part of it an artificial handhold for try- 
ing to win an individual appeal. It is the func- 
tion of the trial court to make procedural 
rules and statutes work. In order to work, 
they need to be left flexible and adaptive. 
Technical or limitative constructions wrung 
from an appellate court in the circumstantial 
situation of an individual appeal ordinarily 
will be found to become chains in judicial 
administration. 

For my own part, I shall frankly confess 
that I have always tried to avoid making any 
definitive construction of the Federal Rules of 
Civil Procedure in a judicial opinion, where 
I was satisfied from the record that it involved 
no impingement upon any substantive right, 
and that all I should be accomplishing was 
making an unnecessary interpretation. 


THE FIELD OF EVIDENCE 


I want to turn now for a few moments to 
a similar consideration of the field of judicial 
evidence. I suspect that in this technical 
field, we have. perhaps not as fully approached 
the problem and the challenge which has been 
made against the courts, as in the -field of 
general procedure. I do not purport to tell you 
on this occasion to what extent the present 
concepts and rules of evidence should be 
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changed. It has been my observation that the 
extent of the particular changes made in any 
part of the legal field is usually less important 
than the willingness and the effort of the 
bar and the courts to study the need for a 
change. While the extremist ordinarily is not 
content with anything except a complete 
change, the public itself is not that intolerant 
or implacable. What it primarily asks is that 
we open-mindedly approach the problem, ex- 
amine the need for general changes, and, where 
they are indicated, undertake a fair solution. 
It will not be uncompromisingly critical of the 
answer we make, if it is convinced that there 
has been a fair-minded study and unprejudiced 
conclusion on the question. The American peo- 
ple generally, in my opinion, are more im- 
patient with what they believe to be the stub- 
born unwillingness of the bar and the bench 
to consider the general need for any changes 
than they are concerned with the details of 
our judicial practice or the nature of the 
changes which we may make. 

Some time ago, as most of you know, the 
American Law Institute issued a suggested 
code of evidence, designed to liberalize the 
field of general admissibility and to limit the 
exclusionary domain. No doubt many of you 
have read this code, as you all should, but I 
apprehend that you perhaps have read it simply, 
as most lawyers whom I have met have done, 
for the purpose of ascertaining whether you 
liked or disliked the suggestions. Generally, 
I think, the legal profession, on such a casual 
reading of the code, has been against the sug- 
gested changes, and there it has been content 
to drop the subject. But, in examining the 
code in this spirit, we are failing to face the 
real problem. Here too the question is not so 
much whether the suggested code should be 
substituted for our present rules, as whether 
there are in its suggestions some demonstra- 
tion of the need for a re-examination of our 
existing rules and some indication of the means 
of approach. I cannot too strongly drive that 
thought home to you, nor overemphasize the 
importance of the professional attitude and 
frame of mind on the general question I am 
discussing. 

Montesquieu, in commenting on the impor- 
tance of the early Institutions of St. Lewis, 
says that they did not “so much change the 
French jurisprudence, as they afforded means 
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of changing it;” that they opened up ways to 
come at the faults and problems and thereby 
produced effects, which, as he puts it, “could 
hardly be expected from a masterpiece of leg- 
islation.” It is in this spirit that we must take 
cognizance of the American Law Institute’s 
suggested code of evidence and of all else that 
has been written about our rules of evidence, 
and which, I doubt not, will be continued to 
be agitated so long as we are not in a position 
to convince that we have conscientiously ex- 
amined, considered and weighed the attacks 
that are being made, and have attempted to 
come to an open-minded solution and rational 
cenclusion concerning them. We need to re- 
mind ourselves that when a sound reason ex- 
ists for any change, it is futile to brush the 
problem aside or to refuse to face it, for we 
shall not ultimately be able to hold our ground. 
As Montesquieu prophetically observes in his 
Spirit of Laws, “Reason has a natural and even 
a tyrannical sway; it meets with resistance, 
but this very resistance constitutes its triumph; 
for after a short struggle it commands an 
entire submission.” 

I shall not here presume to assess whether 
the author of the law journal article from 
which I have quoted is warranted in asserting 
that the refusal to admit blood tests in the 
Chaplin bastardy case is a “disgusting failure 
of judicial process,” or to weigh his remark 
that a high-school student would have been 
able to make a conclusive solution of the pa- 
ternity question. In moving forward in my 
discussion, I simply suggest that if his state- 
ment is no more considered than his charge 
that the present proceedings of our courts are 
—to use his language—an “elemental variation 
of the trial by battle,” I should have some 
doubts whether he has attempted to engage in 
that conscientious and open-minded examina- 
tion, consideration and weighing, to which I 
have been exhorting you. 

It is true, of course, that the first step for- 
ward in primitive society, in preventing in- 
dividuals from taking the law into their own 
hands, was to allow them to settle their dis- 
putes by wager of battle, under the supervision 
and rules of organized authority. But to as- 
sert that a modern judicial proceeding, because 
it still involves a contest, is nothing more than 
an “elemental variation of the trial by battle” 
seems to me about as profound as to assert that 
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the Steamship Queen Mary is an elemental 
variation of an Indian canoe. Such a concept 
has but little appreciation, I am afraid, of the 
place which the courts fill as a social insti- 
tution, and the need which they satisfy, or even 
patience perhaps with the view that “the im- 
partial administration of justice is,” as Black- 
stone puts it, “the great end of civil society.” 


THE CHURCH AND THE COURTS 


In my immature academic days I used to be- 
lieve that reasoning was more important than 
experience, and that the principles of logic 
were more potent than the lessons of history. I 
have long since ceased to examine life wholly on 
that basis. A reasonable amount of scholastic 
pursuit has taught me, among other things, 
that there are institutions in the history of 
the human race that exist because experience 
has demonstrated their universal need and has 
given them an unconscious acceptance, and 
that these institutions no one will ever wholly 
be able to destroy among a free people. The 
church with its tender fellowship with God is 
one, and the courts with their impartial ad- 
ministration of justice are another. The tyranny 
of a despot may deprive a people of either or 
both for a time, but no enlightened people—be 
it Christian or heathen—which has it in its 
power to establish them is likely long to be 
without them. The Spaniards found people’s 
courts in the ancient civilizations of Mexico 
and Peru, at the time of their discoveries. Sir 
Henry Maine tells us, in his “Early Law and 
Custom,” that in the medieval Hindu Code of 
Narada, “The dominant notion present to his 
mind is not a Law, or a Right, or a Sanction, 
or the distinction between Persons and Things, 
but a Court of Justice. * * * Hence in front 
of everything he places the description of a 
court, of its mechanism, of its procedure, of 
its tests of alleged facts.” 

Maine points out a similarly significant fact 
in relation to the early British rule in India. 
He says: “When a province hitherto specially 
ill-governed is annexed to British India, the 
first effect ordinarily is neither satisfaction 
nor discontent, neither the peaceable continu- 
ance of old usages nor the sudden adoption of 
new, but an extraordinary influx of litigation 
into the British courts, which are always at 
once established. The fact occurs too uniformly, 
and at first sight is too inexplicable, not to have 
attracted notice, but it has generally been ob- 
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served upon with regret, and, after a while, 
when there has been time to forget the orig- 
inal condition of the annexed territory, this 
new litigiousness sometimes adduced to show 
that in exchanging native for British rule a 
community does not obtain an unmixed bless- 
ing. But the proper conclusion to draw is... 
that courts of justice have an immense ascen- 
dancy over men’s minds and a singular at- 
traction for their tastes, when they are first 
presented as a means of settling disputes which 
were either violently adjusted or slumbered be- 
cause they could only be settled at prodigious 
risk.” 

A free and enlightened people, if I read the 
facts of history correctly, accept and obey law, 
primarily because of the existence of courts, 
to which they are satisfied that they can turn 
for an impartial administration of justice, if 
the need arises. The hold of the courts exists 
in their subconscious minds, for most of the 
members of any organized society never enter 
the doors of a courtroom as a suitor, And so 
I entertain no great apprehension that the ju- 
dicial institution and the processes that are 
associated with it, in their fundamental as- 
pects (though not necessarily in their imme- 
diate procedural forms and practices) are in 
any way permanently threatened by the enor- 
mous growth of administrative agencies and 
tribunals which fail to assimilate unto them- 
selves the ideal of the fair and impartial ad- 
ministration of justice, or which the general 
public mind, up to the present time at least, has 
failed to associate with them. 

Those who glibly assert that the courts are 
a mere relic of the dead past and must step 
out of the path of the more modern instruments 
of our complex society fail to grasp, I think, 
the real question, as do also those members of 
our own profession who think on the other 
hand that the administrative agency or tribunal 
is a wholly vicious spectre that only recently 
has sprung up and that ought to be struck 
completely down. The question is not which one 
shall overpower the other, but to what extent 
must they be correlated and attempt to work 
together. 


ANCIENT ADMINISTRATIVE TRIBUNALS 


I have said that the courts have existed since 
ancient times. But the administrative agency 
or tribunal also has a history in the growth 
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of organized society. It is not a child that has 
been born during the past decade of concen- 
trated regulation of our economy. Some of our 
economy has been attempted to be regulated 
throughout our national and state histories, 
and the administrative agency has been the con- 
venient and perhaps necessary instrument of 
much of this regulation. But let me take you 
back even further than this. I shall refresh 
your recollection on Blackstone, whom most of 
you have perhaps not visited since your student 
days. I want to read you something of what 
Blackstone has to say about one of these special 
agencies or tribunals, which he refers to as 
inferior or special courts, which existed in 
England as early as the 1600’s if not before. I 
quote: 


“A second species of restricted courts is that 
of commissioners of sewers. . . Their jurisdic- 
tion is to overlook the repairs of sea banks 
and sea walks; and the cleansing of sewers, 
public streams, ditches and other conduits, 
whereby any waters are carried off... The 
commissioners . . . may take order for the re- 
moval of any annoyances, or the safeguard and 
conservation of the sewers within their com- 
mission, either according to the laws and cus- 
toms of Romney-Marsh or otherwise at their 
own discretion. .. But their conduct is under 
the control of the court of king’s bench, which 
will prevent or punish any illegal or tyrannical 
proceedings. And yet, in the reign of King 
James I (8 November 1616), the privy council 
took upon them to order, that no action or 
complaint should be prosecuted against the 
commissioners, unless before that board; and 
committed several to prison who had brought 
such actions at common law, till they should 
release the same; and one of the reasons for 
discharging Sir Edward Coke from his office 
of lord chief justice was for countenancing 
these legal proceedings. The pretense for which 
arbitrary measure was no other than the 
tyrant’s plea, of the necessity of unlimited 
powers in works of evident utility to the pub- 
lic. [Not unfamiliar language, is it?] ‘the 
supreme reason above all reasons, which is the 
salvation of the king’s lands and people.’ But 
now it is clearly held, that this (as well as all 
other inferior jurisdictions) is subject to the 
discretionary coercion of his majesty’s Court 
of King’s Bench.” 


There are other examples of what we would 
today call administrative tribunals mentioned 
by Blackstone, which I cannot here pause to 
discuss. All that I want to point out to you 
is that we are not entirely living new history, 
but are witnessing merely the intensified 
growth of what has long been present in 
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English and American history, and that here 
too we shall be able to find much of the lesson 
which we are seeking to learn, in the experience 
of this history. 


FROM ADMINISTRATIVE TRIBUNAL TO COURT 


But I am taking too much time and must 
begin to compress, if I am to avoid giving 
proof to Lord Bacon’s adage that “an over- 
speaking judge is no well-tuned cymbal.” I 
shall therefore content myself with some bare 
generalizations, whose accuracy I must leave 
you to check in the pages of legal history. The 
administrative agency and the judicial tribunal 
are not wholly and fundamentally antagonistic 
institutions. Neither can hope nor has the 
right to seek to overthrow the other. Much of 
the work of an administrative agency is clearly 
outside the judicial field and cannot soundly 
be required to be patterned into the judicial 
mold. The two instrumentalities conflict only 
where the administrative agency is given power 
to exercise functions involving the fixing or 
determining of rights by methods which are 
out of harmony with the fundamental concept 
of fair play—often in cases where it has itself 
prescribed or defined the substantive duty. 
Tribunals, however, which have the power to 
make determinations in relation to substantive 
rights, if they exercise their functions re- 
sponsibly, ultimately tend to assimilate part 
of the judicial character and to generate into 
courts. Not infrequently, they even seek to 
become courts in name. 

I cannot now take the time to elaborate, as 
I should like, but shall only give you one or 
two examples. The former Board of Tax Ap- 
peals has only recently become the Tax Court 
of the United States. In my own state, as 
well as in others, what began as a labor com- 
missioner under our Workmen’s Compensation 
Law has in latter years been constituted into 
a Workmen’s Compensation Court. The rules 
of procedure and evidence are not necessarily 
the same, but the responsibility of judicial 
functioning is present. 

I state my generalization, therefore, in an- 
other form, that no agency or tribunal that has 
power to determine rights ultimately is able 
to preserve this function unless it assimilates 
into its working sufficient of the basic elements 
of the judicial process (I am not now talking 
about technical but fundamental processes) to 
satisfy the public mind that those who have 
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to deal with it are being accorded a fair oppor- 
tunity to be heard and a fair semblance of 
impartiality in decision. The American public 
mind is willing to tolerate good-faith error in 
judgment or decision, but it rebels against a 
refusal—to use the vernacular—to give a man 
any chance for his alley. Let me give you an 
interesting example. The National Labor Re- 
lations Act, as you know, was enacted for the 
primary purpose of enabling labor to achieve 
collective bargaining. Labor, I think, was 
universally for it at the time it was enacted. 
Only recently, however, the A. F. of L. has 
undertaken, according to the press, to sponsor 
an amendment to the Act, giving the courts 
the power to review the Board’s selection of 
the appropriate bargaining unit in an indi- 
vidual plant. The A. F. of L. charges—and, 
of course, I do not purport to judge of the 
merits of the charge—that the Board’s selec- 
tion of appropriate bargaining units has been 
arbitrary and has been intended to give the 
C.1.0. an advantage over the A. F. of L. And 
so part of labor now seeks to turn to the courts 
for protection from alleged arbitrary action, 
under its own statute, claiming that equality 
has not been accorded to it. Perhaps that tells 
you more in a sentence about the ultimate 
question and its answer, than an hour of heated 
discourse, 

You will bear with my repetition, I hope, 
as I re-emphasize that administrative action 
which involves a determination of rights, and 
which fails to assimilate into its processes any 
of the elements or characteristics of judicial 
functioning inevitably tends towards a cater- 
cornering of the field of facts, and so finds 
itself faced with a charge of prejudice or of 
arbitrariness on the part of one of the parties. 
How many times have you seen a client walk 
out of the courtroom beaten, but satisfied to 
accept the result, because he has had, as he 
puts it, “a fair run for his money.” How many 
times, on the other hand, parties seem to: fail 
to have that feeling after they have gone 
through a hearing before an administrative 
agency or tribunal. Why? I shall not attempt 
to answer. 


LINING Up DECISIONS WITH POLICIES 


A court, of necessity, has no concern about 
the outcome of a controversy before it, other 
than to see that there is no clear miscarriage 
of justice, An administrative agency, when it 
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is created, usually has an immediate purpose 
and a goal. Perhaps it is not unnatural that 
it should at the start unconsciously mold its 
decisions to the goal for which it was created. 
Nor is it impossible to understand, in the at- 
mosphere of its functioning, that it should be 
impatient about having to sit and listen to 
evidence which it is not willing to allow to 
have any place in its decision. Without some 
assimilation of that thing which we recognize 
as judicial obligation and responsibility, it is 
easy for it to say, “We do not care to hear 
any more evidence along that line,” because 
“we refuse to believe it,” or because “we don’t 
think it will make any difference to us in our 
decision no matter how much of it you pro- 
duce.” 

But the experience of history tells us, as I 
have suggested, that much of this, about which 
we are presently so concerned, is only a tran- 
sient evil. I have said that all institutions 
which are given the power to hear and de- 
termine rights and controversies ultimately 
_find it necessary to rise to the dignity of courts 
—and by that I mean fairness of hearing and 
impartiality of decision, under whatever 
processes are necessary to assure such a result 
—or they fail to retain their power. We are 
going through a period when many of the ad- 
ministrative agencies which have been created 
have been seeking to establish a ground or 
footing for the cause sought to be furthered 
by the statute of which they are a part. When 
that initial period has been passed, if it does 
not come before, there will inevitably creep 
in some of that quality of judicial adminis- 
tration, which I entertain not the slightest 
doubt must exist in any tribunal that is to 
hear and determine, or it will fail to retain 
its power, under the will and sense of fair 
play of the American public mind. 

The thing gets back, I think, to that quality, 
which I admonished you earlier in my dis- 
course that it was necessary to be on guard 
to preserve even in our judicial system—flex- 
ibility in process and lack of pre-ordainedness 
in result. History is not without some pages 
of arbitrariness in parts of the judicial system 
itself. But there has always existed some- 
where in the Anglo-Saxon system of juris- 
prudence a residuum of reach and of correc- 
tion that has been part of its inherent make- 
up and strength. Initially it rested in the 
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king’s prerogative control over the administra- 
tion of justice. Later the power of chancery 
developed to give relief against too over- 
developed rigor in the law. Our system of 
appellate review is part of the same residuum. 
The recognized right of our American courts 
to declare a legislative act unconstitutional is 
perhaps another phase of the same concept. 

I said at the start that the public mind has 
never associated with the functioning of our 
recent administrative agencies, the term “ad- 
ministration of justice’, but only the term 
“administration of law.” If those functions 
of the administrative agency, to which the 
legal profession so strongly objects, are to be 
retained, I again emphasize to you that the 
term administration of justice must come to 
be associated in the public mind with the func- 
tioning of the agency, and when that time 
comes such agencies will be on the way to be- 
come courts in a fundamental sense, though 
they may never have their seat in a court- 
house. A tribunal, of course, doesn’t have to 
sit in a courthouse to be a court, as many 
lawyers literally seem to think. 


HOSPITABLE RECOGNITION 


While we are going through this transitional 
period, it doesn’t particularly aid in the settle- 
ment of the question for the protagonists of 
the administrative agency and the members 
of the legal profession to be engaging in mu- 
tual vituperation. Nor can the legal profes- 
sion blindly accept every complaint that is made 
against such an agency as a basis for de- 
nouncing the system of administrative process. 
We do well to remember, as the professor 
properly points out in the law journal article 
to which I have referred—and I quote his 
language—that “much of the clamor against 
government administrative action arises from 
squeals of certain persons and organizations 
who have been successfully regulated in the 
public interest.” 

It is, of course, not the prerogative of the 
legal profession to prevent proper economic 
regulation. Our only right, as sound public 
servants, is to point out any unwarranted 
arbitrariness, unfairness in method and fail- 
ure to safeguard fundamental rights. We 
must not be agitators, but fair-minded ob- 
servers and commentators. Judicial adminis- 
tration and our court system, I am sure, are 
not fundamentally in any grave danger. Ours 
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then is primarily the task, in the spirit of the 
judicial institution of which we are a part, 
of giving hospitable recognition to the place 
of the administrative agency in the field of 
our economy and to every fair objective which 
it is seeking to accomplish, and of trying to 
understand that the collaboration of judicial 
power and function with the proper exercise 
of administrative process in a necessary part 
of the legal system of today. Our responsi- 
bility is in seeing that they are properly co- 
ordinated and correlated and soundly made to 
function together. 

And in attempting to work out these prob- 
lems, we must not lose sight of the fact that 
the basic question is not so much whether ad- 
ministrative agencies should have the power 
to hear and determine rights and controversies, 
but, if they are to have that power, how should 
they be required to exercise it. It is not of 
fundamental importance in our body politic 
whether such a power be permitted to remain 
in the administrative agency, if the manner 
of exercising that responsibility sufficiently 
measures up, under the circumstances of the 
rights involved, to such standards as will rea- 
sonably assure fair hearing and impartial re- 
sults, and if the way is left open for a sufficient 
application of the residuum of judicial power 
to see that they adhere to those standards. 

Many of the administrative agencies, I think, 
fairly measure up to these standards at the 
present time. Those that do not, and which 
seek wholly to escape the necessity for sub- 
stantial judicial review, will find that they 
ultimately will have to meet the standard of 
fairness of hearing and avoidance of the con- 
viction that the result is foreordained, or the 
public will soon strip them of that power. That 
deep, I am convinced, the concept of fair play 
and the faith in judicial administration are 
engraved on the heart of the American people. 
Perhaps it was the pen of the prophet dipping 


into the inkwell of history that caused Black-. 


stone to write, in the passage that I quoted to 
you, “But now it is clearly held, that this (as 
well as all other inferior jurisdictions) is sub- 
ject to the discretionary coercion of his 
majesty’s Court of King’s Bench.” It may be 
that this is the ultimate lesson, to which ex- 
perjence points. If it is the only safe path 
that experience has been able to tread in the 
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past, we may be reasonably sure that history 
will again pound its steps back to the same 
door. 


INTERNATIONAL JUDICIAL ADMINISTRATION 


I have spoken too long, and I must close. I 
cannot bring myself to leave the subject of 
judicial administration, however, without an 
allusion at least to the present significance of 
its principles on the great international hori- 
zon. In the conference which is now being 
held to attempt to set up a world security or- 
ganization, we shall soon learn whether the 
willingness which men have had for centuries 
to surrender the right to take the law into 
their own hands in an individual state, and 
to accept the judgment of a tribunal as a 
termination of their disputes, will be given a 
wider recognition and application. 

I am idealist and philosopher enough to be- 
lieve that those principles and that institution 
which have been capable of solving the prob- 
lems of the struggles between individuals are 
also capable of solving the question of war 
between nations. Mankind is no different in 
the mass than in the individual, if its impulses 
are controlled and directed, until they have 
become settled. The universal hold of this 
thing called judicial administration, where im- 
partial courts exist, should sufficiently bespeak 
the hold which it can come to have upon the 
mind of the peoples of the world in national 
disputes, if it is given the opportunity to do 
so. The motive power of the law may initially 
be force, as Bentham observes, but history can 
leave us with no doubt that the judicial ad- 
ministration of all law has a way of winning 
acceptance and of substituting law-abiding 
habits for force, while still leaving the law 
with all its power. 

To talk about the danger of surrendering 
national sovereignty for such a purpose is to 
me as illogical as to talk about the surrender 
of individual liberty in a state. Sovereignty 
in a world order surely is no different in prin- 
ciple than liberty in an individual state. What 
is liberty at all [or sovereignty] as Montes- 
quieu remarks, but “a right of doing whatever 
the laws permit; and if a citizen could do 
what they forbid, he would be no longer 
possessed of liberty, because all his fellow- 
citizens would have the same power.” No 
nation, except the strong, can ever claim to 
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have independent sovereignty. Certainly dur- 
ing the past thirty years of my life, with their 
two world wars, civilization has had but little 
recognition and little enjoyment of the phan- 
tom called national sovereignty. 

I do not mean to be so naive as to imply 
that I think a compulsory world tribunal, func- 
tioning on the principles of this thing called 
judicial administration, is an absolute guaranty 
of peace. Other things necessarily are in- 
volved in the settlement of the present prob- 
lems of the world than that. As in our own 
economy, there no doubt must be set up what 
are in effect administrative agencies and trib- 
unals also. I don’t believe, however, that we 
shall succeed in moving the mind of the peo- 
ples of the world into a permanent peace chan- 
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nel until there has been set up a proper interna- 
tional judicial tribunal which can come to have 
the same psychological hold and acceptance 
that the judicial system has had in the in- 
dividual states, where this thing called judi- 
cial administration has fairly existed. 

If the world is not yet ready for such a 
step, it is the leaders and not the peoples who 
in my opinion are unready. It was Voltaire 
who said, “There is one thing stronger than 
all the armies in the world; and that is an idea 
whose time has come.” You and I, who know 
the quality, the strength, and the nature of 
the hold, that this thing called judicial ad- 
ministration can possess, will hope and pray 
that its time may have come on the great in- 
ternational horizon. 





Unauthorized Practice and the Administration of Justice 


CHIEF JUSTICE ALEXANDER of the Supreme 
Court of Texas has well expressed the impor- 
tance to the administration of justice of the 
fight against unauthorized practice of law in 
the following words from the court’s opinion 
in Hexter Title and Abstract Co. v. Grievance 
Committee, 179 S.W. (2d) 946 (1944): 


“The practice of law is a matter of vital 
interest to the public. The lawyer is pri- 
marily engaged in the protection and preserva- 
tion of the liberties and property rights of the 
people and the administration of justice among 
them, which is one of the primary purposes of 
good government. As society has become more 
compact the law has necessarily become more 
complex, requiring increased skill in its appli- 
cation. The legislature in recognition of this 
fact has from time to time increased the pre- 
legal and legal attainments required for ad- 
mission to the bar... . It is readily apparent 
that it would serve no useful purpose to re- 
quire high standards of efficiency for members 
of the legal profession if those who have not 
attained these standards of efficiency are to be 
permitted to practice the arts of the profes- 
sion. ... Again, it would be useless to estab- 
lish high standards of morality for members 
of the profession if those who are not mem- 
bers and therefore rot bound by such canons 
could practice the arts of the profession. The 
state has a vital interest in the regulation 
of the practice of law for the benefit and pro- 
tection of the people as a whole, and the legis- 
lation above referred to was adopted in fur- 
therance of a wholesome public policy.” 


The American Bar Association Committee 
on Unauthorized Practice of the Law at a 
meeting in Milwaukee on June 30, 1945, 
adopted the following statement of policy and 
postwar plan, which is reprinted from the 
Committee’s publication, Unauthorized Practice 
News: 





Close observers of the activities of unauthor- 
ized practitioners of law in the United States 
realize only too well the extent to which they 
have expanded since Pearl Harbor. Reaching 
in a myriad of directions like the tentacles of 
an octopus, such activities today embrace all 
of the legal phases of a businessman’s life. So- 
called “tax experts,” “estate planners,” “in- 
dustrial management consultants,” “labor coun- 
sellors,” “administrative tribunal specialists,” 
“public relations counsellors,” and other in- 
dividuals trading under fancy cognomens, 
have thrived upon the gullibility of a business- 
man besieged by a confusing mass of regula- 
tion of numerous governmental departments 
harrassing him from all directions. These 
opportunists, taking advantage of the average 
businessman’s lack of time to analyze the 
complicated formulae of a wartime adminis- 
tration, have reaped a rich harvest. 

In the meantime, encouraged by the success 
of their brothers in the administrative tribunal 
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fields, so-called experts are tentatively probing 
other branches of the law. True, unauthorized 
practice of law committees—national, state and 
local—have attempted to keep these unlawful 
activities to a minimum, but due to the short- 
age of manpower and the many tasks the bar 
has been called upon to perform in the pro- 
motion of the war effort, there have been few 
prosecutions and few test suits. 

Even in states where favorable decisions had 
been obtained before the war enjoining such 
practices, the problem of policing the violators 
was hopeless. Consequently, the returning 
lawyer-soldiers will face a grave problem. They 
will find themselves competing in these vari- 
ous fields of law practice with lay persons, who, 
unrestricted by codes of ethics, can shout their 
wares from the housetops, and who, by rea- 
son of their lack of an investment, can afford 
to quote much lower prices. 

The American Bar Association’s Unauthor- 
ized Practice of Law Committee recommends 
the adoption of a three-point postwar plan to 
combat this trend: 


1. EDUCATION OF LAWYERS 


The practice of law today has changed. It 
is no longer based upon the common law days 
of stare decisis. It is, on the contrary, for 
the most part a conglomerated mass of statutes 
implemented by a multitude of governmental 
rules and regulations, all of which are inter- 
preted and enforced for the most part by ad- 
ministrative bodies, and many of which are 
without precedent. It is a fact which can 
hardly be gainsaid that during the war the 
average large city law office has devoted a 
substantial part of its productive hours to 
practice before the various administrative 
tribunals of the United States and state gov- 
ernments, especially the Treasury Department 
and the War Labor Board. 

The lawyers of tomorrow must be trained 
for this type of practice. Courses in the law 
schools must be streamlined. The bar must 
be conversant with the rules of the various 
tribunals and they must be taught how to treat 
with these various agencies of the federal and 
state governments if they are to be useful to 
their clients. 

Litigation of the past is rapidly vanishing. 
Fellow employee accidents have been sup- 
planted by workmen’s compensation acts. Com- 
mercial disputes to a great degree are handled 
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by arbitration, entirely outside of court. The 
business of searching titles in many parts of 
the country has been taken over by title com- 
panies and drawing deeds and leases by real 
estate conveyancers. From the very first in- 
come tax act in 1913 lawyers have shunned 
the business of preparing income tax returns. 
Such work was too tedious, involved too much 
detail, did not yield an adequate return, and 
as a result, the bulk of income tax work in 
the country today is not being handled by 
lawyers. During the war a marvelous vista 
opened up for lawyers in practice before the 
Salary Stabilization Unit of the Treasury 
Department and before the War Labor Board. 
Contract terminations and negotiations offered 
another fertile field. Few lawyers had the in- 
spiration or the industry to take advantage of 
these opportunities. 

The lawyer of tomorrow must be taught how 
to practice under the changing conditions of 
the world. He must be kept abreast of new 
legal theories and ideologies. Law schools 
must recognize this trend and include in their 
curricula required courses in labor law, ad- 
ministrative tribunal practice and the law of 
taxation. State boards of law examiners should 
be urged to include in bar examinations ques- 
tions involving these subjects. 

A step in the right direction is the program 
of the Practising Law Institute of New York 
for practicing lawyers. The curriculum offered 
by this institute is the result of the vision of 
a few active practicing lawyers who, realiz- 
ing the importance to their clients of having 
expert advice in the problems immediately 
facing them, took up where the law school sat 
idly by. Supported by the law schools, these 
courses could be improved and extended to the 
advantage of the bar and to the service of 
the public. 


2. EDUCATION OF THE PUBLIC 


The average man on the streets has an un- 
wholesome but unwarranted fear of a lawyer. 
He is not familiar with the neatly turned out 
words and phrases usually incorporated in a 
legal opinion. Furthermore, he is practically 
certain he will be swindled. 

The lawyers know that this picture is en- 
tirely unjustified. The average lawyer today 
for the most part is direct, is brief, and is 
reasonable in his charges. He attempts to 


deal with his clients on their own level, giving 
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them as unequivocal advice as their situa- 
tions will permit and making reasonable 
charges for the services rendered. But the 
public does not know this. Hence, when a 
legal problem arises, they prefer to consult 
John Jones, a lay practitioner, who perhaps 
has an office convenient to their home, or 
whose advertisement they have read in the 
newspaper, or from whom they have received 
an announcement proclaiming in glowing 
terms his qualifications to handle that particu- 
lar type of problem. Little do they realize 
that in the majority of cases John Jones’ ad- 
vice will eventually cost them many more times 
the amount they would have been required to 
expend to consult a lawyer. 

The lawyers of the country should therefore 
take whatever steps are necessary to acquaint 
the public with the importance of consulting a 
lawyer on every legal problem. This can be 
done by radio publicity, bar association an- 
nouncements, offers of public service in certain 
situations (instance — the 1943 Cleveland plan 
for preparing income tax returns, or the Hart- 
ford plan for handling claims against Ringling 
Brothers and Barnum and Bailey resulting 
from the fire of 1944) or perhaps by some- 
thing even so simple as a slogan such as Pres- 
ident Raymond T. Zillmer did for the Mil- 
waukee bar during his administration which 
ended in June of this year when he caused to 
be typed on every letter involving either his 
personal business or the business of the Mil- 
waukee Bar Association the slogan: “Promote 
the thought —See a lawyer on every legal 
matter.” 

Another way of effective public education 
is to have lay groups advertise the advisability 
of consulting a lawyer on legal problems (in- 
stance — the type of advertising done by the 
banks of many cities urging upon the public 
the advisability of having their wills prepared 
by their own attorneys). It would not be diffi- 
cult to extend this type of advertising into 
other fields. Melvin F. Adler, Esq., chairman 
of the Texas committee, pointed out that the 
manufacturers of toothpaste espouse the cause 
of the family dentist, that distributors of well- 
known drugs impress upon the public the neces- 
sity for consulting their doctor when they are 
ill. “Why,” says Mr. Adler, “would it not be 
possible to induce manufacturers of law books, 
publishers of various services, printers of legal 
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blanks and other persons to advertise on behalf 
of lawyers?” 

Junior bar associations could do much in this 
campaign by maintaining staffs of speakers for 
the purpose of addressing civic clubs and social 
organizations on this subject. A little money 
might be judiciously spent to have dialogues 
or scripts prepared illustrating the advantage 
of consulting an attorney when a legal problem 
arises. As Edgar N. Eisenhower, Esq., chair- 
man of the Washington State Bar Unautho- 
rized Practice of Law Committee, writes: 

“There are many instances where the un- 
authorized practitioner has caused losses to 
people who have accepted his services, and I be- 
lieve that those stories published in news form 
would be helpful in warning the public against 
the employment of other than lawyers in legal 
matters. I know that at the present time, we 
do not have the cooperation of the publishing 
fraternity, and I think it is due largely to the 
fact that we never spend any money with 
them. If, therefore, we should purchase some 
advertising space, I believe the papers would 
be more considerate in calling attention to the 
violations which we are considering.” 

It has been the experience of the American 
Bar Association’s committee that no committee 
of the Association comes in closer contact with 
the public than the unauthorized practice of 
law committee. Hence, from these contacts it 
has gained a rich experience which should be 
made available to public relations committees. 
Closer cooperation between these two commit- 
tees is highly desirable. 

Therefore, the Unauthorized Practice of Law 
Committee recommends that: 

(a) All state and local committees cooperate 
in a campaign to educate the public as to the 
advantage of consulting a lawyer on every 
problem. 

(b) A member of the unauthorized practice 
of law committee be delegated to sit with the 
public relations committee of every bar asso- 
ciation. 


8. EDUCATION OF GROUPS WHOSE BUSINESS IN- 
VOLVES THE KNOWLEDGE OF LAW 


There is no doubt that many men to carry 
on their business must have a certain elemental 
knowledge of the law. Thus, the banker must 
be reasonably familiar with the legal signifi- 
cance of various types of negotiable instru- 
ments; the trust officer must have knowledge 
of the law of descent; the life insurance sales- 
man must be informed of the legal effect of the 
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policy he sells; the realtor should have in mind 
the important essentials of an agreement of 
sale, a lease, a mortgage or a deed; the ac- 
countant should have studied the federal stat- 
utes relating to taxes; the insurance adjuster’s 
efficiency depends in large measure upon his 
knowledge of negligence law. These are but 
illustrative of the many reputable lines of 
human endeavor which could not be followed 
efficiently without some knowledge of the law. 
Admittedly, such knowledge is as important 
in such commercial enterprises as the level is 
to the carpenter, the compass to the draftsman. 
To this there can be no objection. 

It is only when such persons set out as an 
essence of their business to dispense their 
knowledge of law to the public in the form of 
advice that evil arises. For the most part, 
those who follow these various pursuits intend 
no wrong. Generally, they find themselves in 
the position of practicing law only as the result 
of the importuning of their customers, who 
look upon them as experts in their respective 
fields. In many instances, as a result of com- 
petitive conditions, they find themselves obliged 
to render this kind of service in order to keep 
their business. If they realized the impro- 
priety of their actions and the possible harm 
to the public resulting therefrom, and if the 
public realized the risk involved in acting upon 
such advice, there is little doubt that the prac- 
tice would be greatly reduced if not elim- 
inated completely. Therefore, the third aim of 
the American Bar Association’s Unauthorized 
Practice of Law Committee is to promote the 
establishment of joint conference groups lo- 
cally so that the representatives of the bar and 
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the representatives of the banks, the realtors, 
the insurance counselors, etc., can sit down to- 
gether and in a friendly way discuss their 
mutual problems. This technique will permit 
of the dissemination of important information 
to lay persons and should lead to the adoption 
of declarations of principles which can be used 
as a guide by such groups in transacting every- 
day business affairs. 

It was Stanley B. Houck, Esq., former chair- 
man of this Committee, of Minneapolis, Minne- 
sota, who originated the conference idea and 
who, in a recent letter to the committee wrote: 

“The public needs education first and then 
cooperation in the handling of unauthorized 
practice matters. Originally those matters 
should be handled entirely informally and on 
an absolutely equal basis on the part of both 
the laymen and the lawyers. If this technique 
is adopted, I am sure that there will be less 
and less misunderstanding between the layman 
and the bar, and less and less litigation.” 

The American Bar Association’s Unauthor- 
ized Practice of Law Committee therefore rec- 
ommends: 

(1) A modification of the curricula of the 
country’s law schools to include required 
courses in the law of taxation, labor law and 
administrative tribunal practice, and the exten- 
sion of their facilities to practicing attorneys. 

(2) A national publicity campaign to make 
the public aware of the advantages of con- 
sulting a lawyer on every legal problem. 

(3) The formation by state and local bar 
assotiations of conference groups composed of 
lawyers and laymen for the purpose of dis- 
cussing their mutual problems and of coordi- 
nating their services in the public interest. 


The continuation of our constitutional system of government depends greatly 


upon the attitude of the legal profession. 


To achieve that end, we who under- 


stand the dangers must use every opportunity to impress deeply upon all of our 
citizenry the fundamental importance of unequivocal fidelity to our unequalled 
form of government. Under it more has been done to protect human rights and 
liberties than has been achieved in any other nation in the world. Under it our 
people will continue to be the same great liberty-loving people who have, for a 
century and a half, been a beacon to every people where freedom and liberty 
are cherished and the hope of our achievement lives.—Joseph W. Henderson. 
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Judicial Councils in Post-War Times 
LAURANCE M. HYDE 


{Judge Hyde, who is Presiding Judge of Di- 
vision No. 1 of the Supreme Court of Missouri, 
addressed the annual meeting of the Oklahoma 
Bar Association at Oklahoma City on October 
26. This extract from his address sets forth 
the important opportunities before the judicial 
councils and all other organizations interested 
in the efficient administration of justice, in the 
days now ahead of us.] 

With the end of the war, we are entering a 
new era, in which the institutions of democracy 
will be tested as never before. It is indeed for- 
tunate that you have your judicial council or- 
ganized and in operation now. The improve- 
ment of the administration of justice is a con- 
tinuous process. The operations and needs of 
the judicial system must be constantly sur- 
veyed, tested and improved. That is the pur- 
pose of a judicial council. It can compile sta- 
tistics on the operation of your judicial sys- 
tem and determine its needs. It can do the re- 
search work for improvement. It provides a 
means for cooperation of bench and bar by 
which the judicial system can remedy its de- 
fects, increase its efficiency and better serve the 
public. But to obtain results it must have 
cooperation. There must be enough lawyers 
willing to take some time from the practice of 
law to try to improve the law. 

Let me again emphasize that it is not neces- 
sary or advisable to delay any improvement 


program to wait for perfect conditions. Abra- 
ham Lincoln once expressed the thought that 
real statesmanship consists of doing the best 
you can with whatever men and means you have 
available for your task. We will always have 
with us those who say wait for a more propiti- 
ous time. I believe that it is particularly im- 
portant to go forward with all the work of im- 
proving the administration of justice at this 
time. It has been necessary to make all the 
institutions of democracy operate most effi- 
cently to aid in winning the war. There is 
always a tendency to slacken efforts when peace 
comes. These institutions will now be subjected 
to great strain during the difficult period of 
readjustment from war to peacetime conditions. 
None are more important or fundamental than 
those charged with the administration of just- 
ice. It is not only a matter of enlightened self- 
interest to the legal profession to make them 
efficient, but it serves a still higher purpose, 
because the strengthening of the judical system 
as an independent branch of the government is 
essential to the preservation of our American 
form of government. That is what our sons 
and brothers have fought for in every quarter 
of the globe during the last four years. Cer- 
tainly this must likewise be the objective of all 
of us now, if we are to be true to the great 
cause for which they have given so much. 


——— —— — 6 a 


A Suggestion to Improve Judicial Elections 
EDWIN F. WOOoDLE 


Our constitution provides for the election of 
judges, as well as other state officials, but says 
nothing about the manner in which their cam- 
paign for election shall be conducted. Laws 
have been passed placing judicial candidates on 
a non-partisan ballot. Other laws have been 
passed limiting the amount of funds which 
may be expended by a candidate for office. 

For some reason, the simple way of accom- 
plishing a result is often the most startling. 


The author is a member of the Cleveland bar, and 
was president of the Cuyahoga County Bar Associa- 
tion last year. This is an excerpt from his address 


at the annual meeting of the Association in June, 
1945. 


Nevertheless, I propose that the simple way 
of removing candidates for judicial office from 
political activity is to forbid to such candidates 
all political activity or personal campaigning. 
Such activity and such campaigning upon the 
part of judicia] candidates is wholly unneces- 
sary to acquaint the public with the respective 
merits of the various candidates, and, as a 
matter of fact, in the case of judicial office, 
sometimes obscures the relative merits of the 
candidates. 

I suggest the creation by statute of a judicial 
campaign commission in whose hands shall be 
placed the obligation of informing the public 
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regarding the merits and the qualifications of 
all candidates for judicial office. Such a com- 
mission should be a state body, with sufficient 
representatives in each county or district, ac- 
cording to the population. The candidates for 
judicial office shall furnish the commission with 
all facts and information throwing any light 
upon their qualifications for election. The 
commission will place these facts before the 
public by means of newspaper, radio and such 
other publicity as the commission shall de- 
termine, and each candidate for office shall re- 
ceive an equal amount of publicity. 

Each candidate shall appoint an adviser to 
the commission to represent him during the 
campaign. The cost of defraying the expenses 
of the campaign will be divided equally among 
all of the candidates, who might perhaps be 
required to pay some designated amount in 
advance. The advantages to the public, as 
well as to the candidates themselves, in con- 
ducting a campaign for judicial office in this 
fashion will, I think, be obvious, and I believe 
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you will find, on further reflection, that a plan 
of this kind deserves careful consideration and 
will constitute a long step toward the elimina- 
tion of the evils which were sought to be elimi- 
nated through the appointment instead of the 
election of judges. 

Admittedly, this plan runs counter to the 
traditional conception of election campaigns, 
but bear in mind that it is the right of the 
people to elect their public officials which is 
guaranteed by the constitution, and not the 
right of the officials to campaign for election. 
And when adequate provision is made by law 
to inform the public of their respective merits 
and qualifications for office, the rights of the 
candidates are amply protected. Moreover, it 
must be kept in mind that this plan is intended 
to remove some of the burdens now cast upon 
judges and judicial candidates, permitting the 
incumbent judges to devote their full time to 
their work, and reducing the political com- 
plexion of the election of judges to a minimum. 





New Georgia Constitution Contains Many Improvements 


A new constitution adopted by the voters of 
Georgia at a special election on August 7 adds 
a seventh judge to the Supreme Court of 
Georgia, thus eliminating its frequent three- 
to-three deadlocks; requires that court to sit 
as a full bench; authorizes the assembly to 
require the same of the Court of Appeals; 
increases the salaries of justices and judges 
of the appellate courts to $8,000 and those of 
judges of the superior courts to $6,000 (plus 
supplements) ; and authorizes the assembly to 
provide for service of women on juries. 

Other constitutional reforms of more gen- 
eral interest include abolition of the poll tax, 
the “grandfather ¢lause” and property quali- 
fication for voting; removal of the governor’s 
power to veto constitutional amendments; and 
establishment of a board of seven members 
to direct the affairs of the Department of Cor- 
rections, thus insuring the preservation of re- 
cent notable prison reforms. 

Many other far-reaching governmental im- 
provements, to the total of fifty or more, are 
contained in the new document, which was ap- 


proved by a three-to-one vote of the people and 
replaces a constitution dating from 1877 and 
amended over three hundred times. It was 
sponsored by Georgia’s youthful governor, 
Ellis Arnall, who has appointed Superior Court 
Judge Thomas §. Candler to the new Supreme 
Court judgeship. 





Commissioners Draft Model Act for State 
Court Administrator 

The drafting of a model act to provide for 
an administrator for state courts has been 
undertaken by the National Conference of 
Commissioners on Uniform State Laws. The 
project is an outgrowth of a study of the sub- 
ject made by Chief Justice Robert G. Simmons 
of the Supreme Court of Nebraska two years 
ago under the auspices of the Section of 
Judicial] Administration of the American Bar 
Association. This study was transmitted to 
the Conference by Judge Laurance M. Hyde, 
present chairman of the Section, and by direc- 
tion of the Conference’s executive committee, 
its president, John C. Pryor, has appointed 
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the following drafting committee which is now 
engaged in the preliminary work of gathering 
material: 

John H. Fertig of the Harrisburg, Pa., bar, 
chairman; Judge Wm. M. Hargest of the Court 
of Common Pleas of Dauphin County, Penn- 
sylvania; Chief Justice Frederic M. Miller of 
the Supreme Court of Iowa; Chief Justice 
Sherman R. Moulton of the Supreme Court of 
Vermont; and Judge A. Cecil Snyder of the 
Supreme Court of Puerto Rico. 





New Bar Admission Rules in Kentucky 

New standards for admission to the bar 
were adopted on June 22 by the Court of 
Appeals of Kentucky. Under the new rules 
applicants must be twenty-one years of age; 
must be approved by a committee on character 
and fitness, which is to have three months in 
which to investigate the applicant; must have 
completed two years of pre-law college study 
and three years of resident study in a law 
school approved by the American Bar Associ- 
ation or the Association of American Law 
Schools, or in a Kentucky school approved by 
the court; and must pass a bar examination, 
the questions of which are not to be classified 
by individual subjects, but are to be in six 
broad groups, each of which will occupy a half- 
day of the examination. 

Members of the bar of other states may be 
admitted provided the admission standards of 
that state are as high as those of Kentucky. 
College credit for classes attended in the 
armed forces training programs will be ac- 
cepted toward fulfillment of the pre-law college 
requirement. 





House Committee Approves Bill to Increase 

Salaries of Federal Judges 

Salary increases for federal judges, as pro- 
posed in the Hobbs bill, H. R. 2181, advanced 
a step nearer reality on October 9 when that 
bill was ordered favorably reported by the 
House Judiciary Committee. A formal report 
was to be filed in the House along with the bill, 
which was then to be placed on the House 
calendar. 

The bill proposes increases of $5,000 a year 
in the salaries of federal judges, bringing them 
to $25,000 a year for Supreme Court justices, 
$17,500 for circuit judges, and $15,000 for dis- 
trict judges. The measure has been widely 
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supported by the American bar, and was en- 
dorsed by the officers and directors of the 
American Judicature Society, as reported in 
the June JOURNAL. 





Texas Supreme Court Now Has Nine Judges 

By amendment of the constitution at a spe- 
cial election the Supreme Court of Texas has 
been enlarged from three to nine members. 
Actually, the personnel of the court remains 
the same. For many years nine judges have 
been necessary to carry on its work, but only 
three of them have been justices elected by 
the people; the other six have been known as 
commissioners, and have been appointed by the 
court. Since only the justices could vote in 
the decisions of the court, two of them could 
outvote the six commissioners and the other 
judge. Three other states, Arizona, Nevada 
and Wyoming, still have three-judge supreme 
courts. 





New York Youth Term Court Established 

A Youth Term of Magistrates Court, de- 
signed to segregate the youthful offender 
from the hardened criminal and thus speed his 
moral rehabilitation, was opened in July in 
the New York Criminal Courts building. A 
similar court was opened the same day in The 
Bronx County court house. 

In addition to the presiding magistrate, a 
policeman, a policewoman, a court attendant, 
a stenographer and an assistant district attor- 
ney are assigned to the court. Newspaper re- 
porters are admitted but are not allowed to 
publish names of defendants nor to describe 
proceedings in such a way as to disclose their 
identities. Segregation has been carried out 
to the extent of assigning a special elevator 
for the sole use of youthful defendants. 





Bar Association Activities 


Essential Information on the all-important 
subject of wills is contained in a concise and 
interesting leaflet prepared for lawyers to dis- 
tribute to clients, by the public information 
division of the Minnesota State Bar Associa- 
tion. The Association has sent ten of the leaf- 
lets to each of its members, and more can be 
obtained by writing to the executive office, 
709 New York Life Building, Minneapolis 2, 
Minn. The leaflet is described as “a practical, 
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common sense discussion for the layman of an 
important problem which time and tradition 
have covered with needless mystery and con- 
fusion.” 





Changes in Ohio law since Pearl Harbor 
are summarized in a pamphlet prepared by a 
group of leading Ohio lawyers and published 
by the Ohio State Bar Association for free 
distribution to Ohio lawyers in the armed 
forces, members of the Association, and local 
bar associations conducting refresher courses 
for veterans. 





Better legislative procedures were advocated 
by representatives of the New York State Bar 
Association at a recent hearing before a joint 
committee of the New York legislature at 
Albany. The bar association’s recommenda- 
tions, as reported by Court and Commercial 
News Syndicate, included salary increases from 
$2,500 to $5,000 a year, uniform rules for in- 
troduction and passage of bills, a week’s notice 
on all public hearings, limitation of committee 
memberships, and other measures intended to 
result in better consideration of pending legis- 
lation. 





The legislative committee of the board of 
commissioners of the Kentucky State Bar As- 
sociation is at work on a Friend of the Court 
act, to assist circuit judges in divorce cases 
in which infants are involved. 





Organization and operation of the Wisconsin 
integrated bar, deferred by the Wisconsin 
supreme court until the return of lawyers from 
war service, may soon be accomplished. A 
draft of proposed rules for the new organiza- 
tion, prepared by the committee on integration 
of the Wisconsin State Bar Association, will 
be studied by the Association’s board of gov- 
ernors at a meeting next month. 





Four two-day institutes for practicing 
lawyers will be presented during the coming 
year by the Illinois State Bar Association: a 
federal tax course covering the preparation 
of federal income tax returns, to be held at 
Springfield in December, and _ subsequent 
courses at Peoria in February, at Blooming- 
ton in April and at the place of the annual 
meeting in June. Each course will include 
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twelve one-hour lectures, six each day, with 
evening sessions devoted to question-and- 
answer clinics. A ballot in the September 
Illinois Bar Journal gives Illinois lawyers a 
chance to vote for the subjects to be taken up 
in the other three courses. Possibilities listed 
are administrative practice, civil practice, labor 
law, probate and trust law, real estate law and 
state taxation. Tuition fees will be $15.00 
per course for members of the Association, 
$25.00 for non-members, and no charge for 
lawyer veterans of war service. 





A Department of Public Defender has been 
created by the city of Long Beach, Calif., upon 
the recommendation of the municipal judges 
and the Long Beach Bar Association. ‘A pub- 
lic defender will be appointed by the city man- 
ager to represent indigent persons upon request 
in criminal cases. An appropriation of $7,630 
has been made to finance the new department. 





Paragraphs 


THE JUDGES OF MICHIGAN, at their association 
meeting in September, unanimously adopted a 
resolution requesting the Supreme Court of 
Michigan to adopt for the entire bench of the 
state the canons of judicial ethics of the Amer- 
ican Bar Association. 


A BUREAU OF CODE REVISION to conduct a 
continuous codification and revision of the 
statute law of Ohio was created by the 1945 
Ohio legislature and is now in process of organ- 
ization. 


MODERN AND EFFICIENT MINOR COURTS are 
provided for in a plan recently drafted and 
soon to be published by a California State Bar 
Committee to Survey the Inferior Court Struc- 
ture of California. It calls for a constitutional 
amendment, which the committee hopes to be 
ready to present to the next legislature. 


THE LEGAL AID SOCIETY of New York has 
announced the election of Whitney North Sey- 
mour as its president, succeeding Harrison 
Tweed. Seymour is the organization’s seventh 
president over a period of nearly seventy years. 


DIVERSITY OF CITIZENSHIP would be elimi- 
nated as a basis for federal court jurisdiction 
if Senate Bill 466 now under consideration by 
Congress is passed. 
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The Reader’s Viewpoint 


Should It Be a Misdemeanor for a Judge 
to Ignore Part of Argument? 


To the Editor: 

I have read with interest letters to you about 
how to select judges and how the court should 
decide a case, whether on the merits or strict 
construction of the pleadings. 

In the thirty-eight years I have practiced law, 
eight years as prosecuting attorney, I have be- 
come convinced as follows: 

That both courts and attorneys are disposed 
to think any law or rule requiring work for 
them or restricting their freedom of action is 
either a bad law or not intended for them. 

That the administration of justice cannot be 
improved upon through the appointment of 
judges. While nothing human is perfect, the 
selection of judges by a vote of the people for 
periods of not over ten years each will secure 
a better administration of justice than any kind 
of appointive system by any board or person. 

That the country is not suffering from lack 
of laws on procedure as much as it is suffering 
because so many court decisions fail to apply 
the legal rules applicable to the facts, ignore 
important facts, and decide the case practically 
as the court wants to decide it. We should have 
laws whereby the litigant can force the applica- 
tion of said rules and a consideration of all the 
vital facts. 

[On inquiry as to how a law could be drafted 
and enforced to accomplish that purpose, Mr. 
Long replied as follows]: 

I see no reason why a law cannot be made 
which will apply to judges, with punishment or 
impeachment for failure to do their duty as 
prescribed by a statute or constitutional decree. 
The main trouble all along has been to shun 
any such talk of action about the judiciary, to 


put it on a high plane above reproach, not 
human or subject to error or fraud. So long 
as that is the attitude of the bar and American 
people, so long will we have so many wrongful 
and unfair decisions. 

I think each state can adopt a statute which 
would assure a decision on all the vital matters 
of law and fact in a case or proper recourse in 
case of failure to secure the same. I will admit 
it is a new field, and that the matter is not an 
easy task and will require much thought and 
trial of methods. But anything which can be 
done to minimize the number of suits which are 
decided in accordance with pressure, prejudice, 
friendship or politics will be worth the effort 
and costs. 

Mr. Gilbert J. Bullis of the Louisiana bar has 
published an article along the lines we are dis- 
cussing [“Louisiana and Federal Appellate 
Court Practice,” 19 Tulane Law Review 236- 
244, December, 1944.], in which he expresses 
the opinion that much can be accomplished by 
requiring the briefs to state the specific conten- 
tions of each party as to law and facts, requir- 
ing the appellee to answer those of the appel- 
lant, and the court to pass upon each disputed 
question of fact and law. I think that would in 
part solve the trouble, but that in addition 
thereto the appellate and trial courts should be 
required in deciding a case or instructing a 
jury to apply all the law applicable to any facts 
in the case. All rules for weighing testimony 
should be applied where there is any testimony 
to require such. As it is, many decisions run 
through a case where many such rules should 
be applied and never mention or refer to any 
of them. 


JULIUS T. LONG 
Shreveport, La. 


Man has found the means of world destruction; and the only hope of prevent- 
ing that destruction is the establishment of world government and world law. 
And how shall we hope to create such government and develop such law unless 
the profession to whose hands such problems are traditionally entrusted comes 
to regard this, its higher responsibility, as something quite as practical as how 
to earn fees in the administration of estates?—-Rowland Shepard. 
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The Literature of Judicial Administration 


Books 

United Nations Government, by Amos J. 
Peaslee. New York: G. P. Putnam’s Sons, 
1945. Cloth, 183 pp. $2.00. 

This is the third volume in a series, the 
first two of which were A Permanent United 
Nations (1942) and Three Wars with Germany 
(1944). It consists of a collection of the 
author’s public addresses along with other 
materials, and includes a first-hand picture of 
the San Francisco Conference and a critical 
analysis of the Dumbarton Oaks Proposals, the 
United Nations Charter and the proposed in- 
ternational judicial system. The appendix 
contains the final report of a committee on 
post-war international judicial organization of 
the Section of International and Comparative 
Law of the American Bar Association, and a 
collection of “postulates, principles and pro- 
posals” formulated by a group of American and 
Canadian lawyers and judges in 1943 under the 
title of “The International Law of the Future.” 

From the pages of this book it is possible 
to obtain a comprehensive view of the problems 
involved in establishing peace and justice on a 
world-wide scale. The United Nations Charter 
is viewed neither as summum bonum nor as a 
hopeless failure, but rather as a hopeful start 
comparable to the Articles of Confederation 
that preceded the Constitution of the United 
States of America. Such a constitution, stem- 
ming directly from the people of the world and 
not from the various national governments, 
and an international judiciary with adequate 
organization and powers, Mr. Peaslee views as 
essential to the ultimate success of the project. 

The author is a leading authority on inter- 
national law, and attended the San Francisco 
Conference as representative of the American 
Society of International Law. 





Full Faith and Credit, by Robert H. Jack- 
son. New York: Columbia University Press, 
1945. Cloth, 60 pp. $1.00. 

This is the fourth annual Benjamin N. 
Cardozo lecture, delivered December 7, 1944, 
before the Association of the Bar of the City 
of New York. Mr. Justice Jackson points out 
to what extent full faith and credit clause, 


which he calls “the lawyer’s clause of the con- 
stitution,” has been ignored through the years, 
not only in legal literature but in the courts, 
where “the practicing lawyer often neglects 
to raise questions under it and judges not in- 
frequently decide cases to which it would apply 
without mention of it.” He reviews what case 
law has been built up around it and then sug- 
gests the important function it was intended 
to serve: 


“By other articles of the Constitution our 
forefathers created a political union .among 
otherwise independent and sovereign states. 
By other provisions too, they sought to inte- 
grate the economic life of the country. By the 
full faith and credit clause they sought to fed- 
eralize the separate and independent state 
legal systems by the overriding principle of 
reciprocal recognition of public acts, records 
and judicial proceedings. It was placed fore- 
most among those measures which would guard 
the new political and economic union against 
the disintegrating influence of provincialism in 
jurisprudence.” 


In the latter respect, the Justice declares, 
we have signally failed, due in no small degree 
to our failure to make the most of the concept 
of full faith and credit, and today, in the ad- 
ministration of justice among our forty-eight 
state legal systems, “we have not achieved a 
much ‘more perfect union’ than that of the 
colonies under the Articles of Confederation.” 
He notes British, Canadian and Australian 
practices with respect to territorial limits on 
service of process and execution of judgments, 
as well as organization of the judiciary, and 
concludes : 

“We alone in a century and a half have made 
no effort better to integrate our judicial sys- 
tems. These confining concepts, which do so 
much to make our judgments ineffective or to 
delay and increase the costs of their execution, 
and do so much to complicate our choice of law 


problems, present a challenge to our times and 
most of all to our profession.” 





ARTICLES 
New rules governing admission to the bar. 
A. C. Russell. Kentucky State Bar Journal, 
9:137-8, September, 1945. 
Lawyer veterans look to the bar for re- 
fresher programs. 31 A. B, A. Journal 443-5, 
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September, 1945. 

Post-admission study by lawyers. Boston 
Bar Bulletin, 16:180-4, September, 1945. 

The collective strength of the bar. Joe B. 
Dooley. Texas Bar Journal, 8:397, 429-31, 
September, 1945. 

The bar associations and the world court. 
Manley O. Hudson. A. B. A. Journal, 31:383-7, 
August, 1945. 

Partisan appointments to the federal bench, 
and, The trend toward promoting members of 
the judiciary. Editorials, Detroit Legal Rec- 
ord, August 9 and October 4, 19465. 

The world court—the next step. Manley O. 
Hudson. A. B. A. Journal, 31:448-5, Septem- 
ber, 1945. 

Viewing the premises during a trial. Clar- 
ence M. Mills. Journal, Oklahoma Bar Ass’n., 
16:1255-60, September 29, 1945. 

The change of venue problem. Harry L. 
Crumpacker. Indiana Law Journal, 20:283-92, 
July, 1945. 

Removal of defendants in federal criminal 
procedure. Alexander Holtzoff. Federal Rules 
Decisions, 4:455-68, September, 1945. 

Punishment of criminal offenders. C. H. 
O’Halloran. Canadian Bar Review, 23:555-63, 
August-September, 1945. 

Juvenile delinquency. H. E. Chambers. Jour- 
nal, Oklahoma Bar Ass’n., 16:1132-39, August 
25, 1945. 

The need for comity in criminal administra- 
tion. Carroll C. Hincks. Federal Probation, 
9:3:3-7, July-September, 1945. 

The power of the supreme court to promul- 
gate rules of procedure in the lower courts. 
Hicks Epton. Journal, Oklahoma Bar Ass’n., 
16:1255-60, Sep. 29, 1945. 

The reign of law. John H. Bickett, Jr. 
Texas Bar Journal, 8:396, 432-3, September, 
1945. 

Constitutional government. Paul Jones. 
Ohio Law Reporter, 31:39-41, Sep .24, 1945. 

Discretionary powers in administrative law. 
Dr. Sigmund Samuel. Proceedings, Canadian 
Bar Ass’n., 27: 148-171, 1944. 





CASES 
Principe v. Ault, (D. C., N. D. Ohio) —F. 
Supp. —, August, 1945. 
Barnard v. Carey, (D. C., N. D. Ohio) 60 F. 
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Supp. 539, March 20, 1945. 

Is a court of limited jurisdiction also and 
necessarily a court of limited powers? Such a 
doctrine, applied to our great system of federal 
district courts, would be a severe blow to the 
efficient administration of justice. 

The question arose in connection with the 
application of Albino Principe for bail pending 
determination of certain questions regarding 
his residence in the United States, on habeas 
corpus proceedings in connection with his de- 
tention by immigration authorities for deporta- 
tion to Italy. There is no statute specifically 
auhorizing federal district courts to admit to 
bail in such cases, and numerous courts have 
held that therefore they were without power to 
do so. 

Confusion of the words “jurisdiction” and 
“power” has been responsible for this and other 
unwarranted restrictions on the powers of fed- 
eral courts, Judge Robert N. Wilkin declared, 
in holding that his court had power to admit 
Principe to bail. 


“So far as jurisdiction is concerned, there 
is no doubt that the language of the statutes 
controls,” wrote Judge Wilkin. “This court 
has only such jurisdiction as Congress has pre- 
scribed. . . . But in determining the powers 
of the court within that grant of jurisdiction, 
we must consider the words used in the light 
of their historic background. When the court 
was granted authority to issue writs of ‘ha- 
beas corpus’ and ‘to dispose of the party as law 
and justice require,’ it was given power im- 
pliedly to do those things which courts gener- 
ally had done in habeas corpus proceedings.” 


Farther on, the opinion continues: 


“There is a tendency in recent cases to deny 
and restrict the authority of federal trial 
courts. It is frequently stated that the dis- 
trict court ‘is a court of limited jurisdiction 
and can do only those things that Congress has 
prescribed.’ Prompted by the modern desire 
to extend and enhance the administrative func- 
tion, prompted also by the popular inclination 
to restrict all authority, prompted also no doubt 
by the inclination of many judges to do noth- 
ing except what is expressly commanded or for 
which there is a specific precedent and influ- 
enced probably by the legal positivism until 
recently quite popular, there has been a notice- 
able and growing tendency to restrict the pow- 
ers of courts to the lex scripta and deny all in- 
herent powers. To one familiar with the 
growth and development of our law, this ten- 
dency is alarming and regrettable. We cannot 
with impunity divorce our trial court from its 
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evolution. If the attempt to do so should suc- 
ceed, it would reduce the court to the status of 
the mule—a creature ‘without pride of ancestry 
or hope of posterity,’ whose whole course is 
controlled by command. Human affairs are too 
complex to be confined entirely within a code.” 

Another facet of the same problem came to 
light in the same court in Barnard v. Carey. 
This was the famous “soya butter” case, where- 
in the manufacturer of that product was 
threatened by one federal agency with penal- 
ties if he did not label and market it as oleo- 
margarine, while another federal agency in- 
formed him that his product was not oleo- 
margarine and threatened him with penalties 
if he represented it as such. Each was ada- 
mant, although aware of the other’s stand, and 
the manufacturer applied to the federal court 
for relief. It was strenuously argued that be- 
cause no act of Congress covered such a case 
the court had no power to help him. The court 
found such power in the general powers of 
courts having equity jurisdiction, which had 
been granted to it by Congress, and it made the 
best disposition it could of the case in view of 
the fact that only one of the federal agencies 
was before it as a party. 

Mr. N. R. Howard, editor of the Cleveland 
News, commenting on these cases, quoted the 
following from Roscoe Pound: 


“That it should seriously be argued by gov- 
ernmental agencies that conflicting administra- 
tive orders are beyond the power of the courts 
to grant relief is a startling proposition. Un- 
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fortunately, it is being urged a great deal now- 
adays, and is not without support in federal 
legislation and some pronouncements of some 
of the judges of our highest court. 

“But certainly it cannot be that in a coun- 
try governed by a written constitution which 
is the supreme law of the land, and under a 
system of law in which it is fundamental that 
the individual have recourse to the courts 
whenever his rights are infringed by the action 
(whether official or unofficial) of anyone acting 
otherwise than according to law, the courts are 
precluded from giving relief. 

“The classical common law authorities as to 
statutes impossible to be performed, repugnant, 
or contrary to common right and reason, are 
in point. The seventeenth century English 
courts refused to give effect to them ;and cer- 
tainly in case of administrative orders, twen- 
tieth century American courts are justified in 
preventing their enforcement.” 


Speaking with reference to the Principe case, 
Dr. Pound has further remarked: 


“It won’t do to say that a district court of 
the United States is a court of limited juris- 
diction in the common law sense of that term. 
It is a court of general jurisdiction at law and 
in equity, and within the limits of the constitu- 
tional grant to the judicial department of our 
government, certainly has the powers of a com- 
mon law court of general jurisdiction. The 
Court of King’s Bench could not entertain a 
bill in equity or a libel in admiralty or a pro- 
bate proceeding, but it certainly, within the 
scope of its jurisdiction, had all the powers of 
a common law court. Certainly in the cases 
which are within the purview of the district 
court’s jurisdiction it has common law powers 
and ought to exercise them.” 





New Members of the American Judicature Society 


Michigan J. R. Moprai, Albuquerque 
HerMAN DeEHNKE, Harrisville Gnses L.. Seem, tn. Cacia’ 
Nebraska Otto Smita, Clovis 


E. K. McDermott, Omaha. 
Venn V. Virct, Wahoo 


New Mexico 


J. C. Compton, Clovis 

Hiram M. Dow, Roswell 
Cuaries H. Fow ter, Socorro 
CLARENCE E. HINKLE, Roswell 


Howarp F. Houk, Sante Fe Ohio 
Paut W. ALeEXaNpER, Toledo 


Bryan G. Jounson, Albuquerque 
Avsert R. Koo, Albuquerque 
A. W. MarsHatt, Deming 
Epwin MecHeM, Las Cruces 

M. C. Mecuem, Albuquerque 


Merritt W. OLpaKEr, Albuquerque 


Frep E. Wixson, Albuquerque 


New York 
Epwarp F. Barrett, Jr., Buffalo 


North Carolina 
C. W. Trttett, Charlotte 


Rhode Island 
Epwarp S. A. Attiere, Providence R. M. Russext, Huron 


South Carolina 


Paut A. Cooper, Columbia 
Davip A. Gaston, Chester 

F. B. Grier, Jr., Columbia 
HucH O. Hanna, Hampton 
J. E. McDonatp, Chester 
JosePpH R. Moss, York 

E. W. Muttuins, Columbia 

G. Dewey Oxner, Greenville 
T. Duptey PAuttiinc, Darlington 
L. W. Perrin, Spartanburg 
Henry Savace, Jr., Camden 
Rosert W. SHAND, Hartsville 
M. S. WHat ey, Columbia 
Joun F. Wumets, Hartsville 


South Dakota 
HerMan F. CHapman, Sioux Falls 
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